Freezing Orders: Recent Cases

Gilead Cooper Q.C.

3 Stone Buildings

1. Jurisdiction

Fourie v Le Roux [2007] UKHL 1

The liquidator of a South African company obtained a freezing order in England against Mr Le Roux and an English company controlled by Mr Le Roux. It was alleged that Mr Le Roux had stripped the South African company of assets by fraudulently obtaining an order for the seizure of its assets from the Magistrates' Court in South Africa. The South African liquidator therefore wanted to pursue claims to recover those assets, some of which had been transported to England. However, in applying for an injunction, he failed to identify the substantive claim in support of which the injunction was sought. 

Held: The injunction was set aside. At first instance and in the CA it was said that the court had no "jurisdiction" to make an interim order unless there were substantive proceedings or the applicant gave an undertaking to issue such proceedings almost immediately. The HL said it was not a matter of "jurisdiction" but of practice: was it "proper" for the judge to make the order on the evidence before him? The English court undoubtedly had "jurisdiction" because the Defendants were present in the country and had been properly served with the proceedings. However, it was "very difficult to visualise a case where the grant of a freezing order, made without notice, could be said to be properly made in the absence of any formulation of the case for substantive relief that the applicant for the order intended to institute." The HL therefore held that the injunction should not have been granted, and it had been right to set it aside.

By the time the case reached the HL, it was really only about costs, because as soon as the original injunction had been set aside, the applicant had returned to court the same day with a new application, this time properly formulated, and had obtained a fresh freezing order which was not challenged. However, the importance of the decision in the HL, for practical purposes, is as a reminder that procedural regularity is particularly important when dealing with such draconian powers. The purpose of freezing orders is to prevent a final judgment from being frustrated: it follows that there must always be some identifiable judgment in contemplation.

Revenue & Customs Commissioners v Egleton [2007] 1 All ER 606

The Commissioners presented a creditors' petition to wind up C&E Enterprises (UK) Ltd ("the Company") based on unpaid VAT. Before the hearing of the petition, they applied ex parte for a freezing order against four respondents who were alleged by the Commissioners to have been party to a VAT fraud. 

Briggs J held: (1) that the presentation of a creditors' petition was a "cause of action" for the purposes of founding an application for a freezing order, notwithstanding the fact that it would not result in a money judgment. But (2) it should normally be a provisional liquidator, rather than the creditor, who should apply for a freezing order.

2. Effect on third parties

Customs & Excise Commissioners v Barclays Bank plc [2006] 3 W.L.R. 1

The question raised in this case was whether a bank, notified by a third party of a freezing order granted to the third party against one of the bank's customers, affecting an account held by the customer with the bank, owes to the third party a duty to take reasonable care to comply with the terms of the injunction. The HL held that it did not. As Lord Walker noted, there is a public interest in banks responding with particular care, promptness and vigilance to any freezing order obtained by HM Revenue and Customs; but all five of their Lordships held that it would be an impermissible extension of the law of negligence to extend liability for economic loss in this way. Even though it might appear reasonable to hold banks liable, there was no logical basis for distinguishing banks from any other third parties.

SmithKline Beecham plc v Apotex Europe Ltd (No 2) The Times, 9 June 2006

In an action for patent infringement the claimant sought and obtained an interim injunction against the defendants. However, the action ultimately failed and the injunction was discharged. Canadian manufacturers who were not a party to the action sought to recover loss of profits they had suffered. They accepted that they had no claim for damages, but claimed instead in restitution, arguing that the claimants who had obtained an injunction they should not have had would otherwise enjoy windfall profits at the expense of the innocent Canadian manufacturers.

CA rejected this claim. The Canadian companies were not covered by the terms of the cross-undertaking in damages, and the companies were really claiming damages in the guise of restitution.

CPR Part 25, PD para 5.1(1)

The Practice Direction has been revised in the light of the decision of the CA in SmithKline Beecham. In its revised form it provides that —
"5.1 Any order for an injunction, unless the court orders otherwise, must contain:

(1) an undertaking by the applicant to the court to pay any damages which the respondent sustains which the court considers the applicant should pay.

5.1A When the court makes an order for an injunction, it should consider whether to require an undertaking by the applicant to pay any damages sustained by a person other than the respondent, including another party to the proceedings or any other person who may suffer loss as a consequence of the order."

3. Permission to enforce overseas

Dadourian Group International Inc v Simms [2006] 3 All ER 48, [2006] 1 W.L.R. 2499

When granting a worldwide freezing order ("WFO"), the court requires the applicant to give an undertaking not to seek to enforce the WFO abroad without the permission of the court (Derby & Co Ltd v Weldon [1990] Ch 48). When should such permission be granted?

The "Dadourian Guidelines"—
1. The principle applying to the grant of permission to enforce a WFO abroad is that the grant of that permission should be just and convenient for the purpose of ensuring the effectiveness of the WFO, and in addition that it is not oppressive to the parties to the English proceedings or to third parties who may be joined to the foreign proceedings.

2. All the relevant circumstances and option need to be considered. In particular consideration should be given to granting relief on terms, for example terms as to the extension to third parties of the undertaking to compensate for costs incurred as a result of the WFO and as to the type of proceedings that may be commenced abroad. Consideration should also be given to the proportionality of the steps proposed to be taken abroad, and in addition to the form of any order.

3. The interest of the applicant should be balanced against the interests of the other parties to the proceedings and any new party likely to be joined to the foreign proceedings.

4. Permission should not normally be given in terms that would enable the applicant to obtain relief in the foreign proceedings which is superior to the relief given by the WFO.

5. The evidence in support of the application for permission should contain all the information (so far as it can reasonably be obtained in the time available) necessary to make the judge reach an informed decision, including evidence as to the applicable law and practice in the foreign court, evidence as to the nature of the proposed proceedings to be commenced and evidence as to the assets believed to be located in the jurisdiction of the foreign court and the names of the parties by whom such assets are held.

6. The standard of proof as to the existence of assets that are both within the SFO and within the jurisdiction of the foreign court is a real prospect, that is the applicant must show that there is a real prospect that such assets are located within the jurisdiction of the foreign court in question.

7. There must be a risk of dissipation of the assets in question.

8. Normally the application should be made on notice to the respondent, but in cases of urgency, where it is just to do so, the permission may be given without notice to the party against whom relief will be sought in the foreign proceedings but that party should have the earliest practicable opportunity of having the matter reconsidered by the court at a hearing of which he is given notice.

4. Privilege and waiver of privilege

C plc v P [2006] Ch 549

The Claimant obtained a search order in an action for breach of confidence and infringement of copyright. Before allowing the search to take place, the Defendant informed the supervising solicitor that he was relying on the privilege against self-incrimination. A number of computers were delivered up, which turned out to have highly objectionable images of children on them. These had nothing to do with the claim. The question was whether the undertaking to keep the information obtained on the search confidential prevented the incriminating material from being passed to the prosecuting authorities.

Evans-Lombe J held (1) that the Defendant had effectively claimed privilege, but (2) that the right to privilege against self-incrimination was not absolute, and balancing the interests of the defendant against those of the public at large, the computer expert would be directed to pass the offending material to the police. In reaching this conclusion, the judge held that the Human Rights Act 1998 had modified the common law privilege. Prior to that Act, the privilege extended not only to evidence brought into existence under compulsion, but also to pre-existing evidence which the Defendant was required to disclose. As a result of the 1998 Act, however, the court now had power to modify the application of PSI so as to exclude freestanding evidence which was not created by the Defendant under compulsion. Furthermore, it was appropriate in the circumstances to release the party who had obtained the injunction from the undertaking to keep the material confidential: see O Ltd v Z [2005] EWHC 238 (Ch).

Compagnie Noga D'Importation et D'Exportation SA v Australia & New Zealand Banking Group Ltd [2007] EWHC 85 (Comm)

Noga had first obtained a freezing order in 1999. Since then, Abacha had sworn five affidavits purporting to disclose his assets. He had not previously asserted any claim to PSI. 

David Steel J held that "the genie was already out of the bottle." It was not open to Mr Abacha to seek to impose ex post facto a privilege which he had not advanced when the disclosure was made. Any right to PSI had been waived. 

Further, in order to justify a claim to PSI it was necessary to show that the danger of criminal proceedings was "real and appreciable". If the risk already existed, it must be materially increased by the disclosure. In this case, all the material over which privilege was now claimed had been in the public domain for years. Moreover, Noga had had evidence of deliberate non-disclosure for nearly seven years, and had taken no steps to move to commit for contempt.

5. Use of information

Dadourian Group International Inc v Simms (No 2) [2006] EWHC 699 (Ch)

Claims for damages for conspiracy, misrepresentation, etc. An interim freezing order was granted, and Peter Smith J ordered cross-examination of the deponents to assist in the policing of the order, subject to the standard undertakings not to use the information so obtained for purposes other than the action in which the freezing order had been granted; in this case, the undertaking went further, and stated that permission of the court was required even to use the information in the main action, and made express reference to committal proceedings, for which permission was needed. Warren J then gave permission (a) to use the information at trial (which was not appealed) and (b) to use it in a subsequent application to commit for contempt. It was the second part of Warren J's order that went to the CA. 

The Defendants argued (a) that the undertaking should only be released in "exceptional circumstances", since otherwise a person cross-examined would be likely to claim privilege against self-incrimination; (b) that they had a "reasonable expectation" that the information would not be used otherwise than in the main action, and (c) that the judge had failed to balance the interests of the claimants and the defendants.

CA: Special circumstances did not need to be shown. The principle to be applied was that permission should be granted if it is "just and convenient for that information to be so used for the purpose of enforcing or policing the freezing order." Note that the policing of the freezing order itself constitutes an integral part of the action, and is not a "collateral purpose": Crest Holmes PLC v Marks [1987] AC 829.
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