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1. Section 25 of the Civil Jurisdiction and Judgments Act 1982 provides as follows:-

“(1) The High Court in England and Wales or Northern Ireland shall have power to grant interim relief where-

(a) proceedings have been or are to be commenced in a Contracting State other than the United Kingdom or in part of the United Kingdom other than that in which the High Court in question exercises jurisdiction; and

(b) they are or will be proceedings whose subject-matter is within the scope of the 1968 Convention as determined by Article 1 (whether or not the Convention has effect in relation to the proceedings).

(2) On an application for any interim relief under subsection (1) the court may refuse to grant that relief if, in the opinion of the court, the fact that the court has no jurisdiction apart from this section in relation to the subject-matter of the proceedings in question makes it inexpedient for the court to grant it.”

2. By the Civil Jurisdiction and Judgments Act 1982 (interim Relief) Order 1997 the jurisdiction was extended to proceedings commenced other than in a Brussels or Lugano Contracting State and proceedings whose subject matter was not within the scope of the 1968 Convention.

3. Jurisdiction therefore exists as long as proceedings have been or are to be commenced in another jurisdiction. In Fourie v Le Roux & Ors [2007] UKHL1 there were insolvency proceedings in South Africa, but no relevant “proceedings” within the meaning of section 25(1) were identified when the provisional liquidator made his first application. The injunction was discharged but a new injunction granted in the afternoon once the relevant proceedings had been identified.

4. The defendant in England does not have to be a party to the proceedings abroad as long as the interim relief sought here (for example Norwich Pharmacal relief) is in support of the substantive claim abroad. 

5. In Kensington International Limited v Republic of Congo 26th May 2006, interim relief was granted against a third party under s. 25(1) where the evidence showed there had been a deliberate scheme by the judgment debtor to evade enforcement of an English judgment, and the interim relief was in support of attachment proceedings abroad against the third party to enforce that judgment.

6. Section 25(7) provides that:-

“(7) In this section “interim relief”, in relation to the High Court in England and Wales or Northern Ireland, means interim relief of any kind which that court has power to grant in proceedings relating to matters within its jurisdiction, other than-

(a) a warrant for the arrest of property; or

(b) provision for obtaining evidence.”

7. The reason for the 2 exclusions is because they are dealt with by other statutory provisions. Admiralty arrests are the subject matter of section 26 of the Act and section 11 of the Arbitration Act 1996. The regime for “obtaining” evidence for use in a foreign court is dealt with by the Evidence (Proceedings in Other Jurisdictions) Act 1975.

8. The exclusion of measures directed to obtaining evidence does not exclude interim relief ordering the provision of information. So if a freezing order is obtained it will usually order the provision of information about the defendants assets which is necessary to “police” the freezing order rather than as evidence for the substantive hearing in the primary jurisdiction – Republic of Haiti v Duvalier; Re an application by Mr Turner and Mr Matlin C/A 7th June 1988.

9. It is only interim relief of the kind that the English courts can make in support of proceedings properly begun in the English courts. The English courts can only do in support of foreign proceedings what they can do in support of their own proceedings. However the English courts are not restricted to the relief that the foreign primary jurisdiction has power to grant and are not restricted to granting relief limited to England and Wales. So the fact that the New York Courts (which was the primary jurisdiction) had no power to grant worldwide freezing orders
 did not prevent the English Court granting a worldwide freezing order in Motorola Credit Corporation v Cem Cengiz Uzan [2004] 1 WLR 113. 

10. There are three decisions in particular which deal with s.25 and the factors which the Court should consider when deciding whether to make an order under that section. They are Motorola Credit Corp v Uzan [2004] 1 WLR 113 (CA), which considers Credit Suisse v Cuoghi [1998] QB 818 (CA), and Ryan v Friction Dynamics, Ch D, 2 June 2000 (Neuberger J, as then). Summarising the points made in all three judgments, the factors to be considered are:

(1) Particular caution is appropriate when an order is sought under s.25 because the Court is likely to be less well informed of all the facts than if the English Court were the primary court. 

(2) The basic requirements must be met (i.e. for a freezing order: a good arguable case and a real risk of dissipation). 

(3) There must be a “real and connecting link” between the defendant / his assets and England. 

(4) As to (in)expediency under s.25, the Court in Motorola identified 5 factors at paragraph 115, p.147:

(i) Whether the making of the order will interfere with the management of the case in the primary court e.g. where the order is inconsistent with an order in the primary court or overlaps with it. 

(ii) Whether it is the policy in the primary jurisdiction not itself to make worldwide freezing orders. 

The English Court is reluctant to make an order if the primary court has jurisdiction to make an order but would refuse to exercise it. It is less concerned if the primary court has no jurisdiction to make the order sought at all. Indeed in such circumstances and in cases of international fraud it appears that the Court is likely to regard the making of an order expedient - see para 119 of Motorola, referring to Refco v Eastern Trading Co, [1999] 1 Lloyds Rep 159. 

(iii) Whether there is a danger that the orders made will give rise to disharmony or confusion and/or risk of conflicting inconsistent or overlapping orders in other jurisdictions, in particular the courts of the state where the person enjoined resides or where the assets affected are located. If so, then respect for the territorial jurisdiction of that state should discourage the English court from using its unusually wide powers against a foreign defendant. 

(iv) Whether at the time the order is sought there is likely to be a potential conflict as to jurisdiction rendering it inappropriate and inexpedient to make a worldwide order.

(v) Whether, in a case where jurisdiction is resisted and disobedience to be expected, the court will be making an order which it cannot enforce. 

(5) The risk that the Court will be exercising an inappropriately long-arm jurisdiction is less where the Defendant is domiciled in England.
11. It is illustrative to consider a number of different examples.

(1) D has assets located here. The primary jurisdiction does not grant Mareva type relief.  Subject to the other requirements being satisfied, the English Court may well grant a freezing order over D’s assets located here.

(2) D has assets located here and in other jurisdictions. The primary jurisdiction does not grant Mareva type relief.  Subject to the other requirements being satisfied, the English Court may well grant a worldwide freezing order.

(3) D does not live here and has no assets here. The English Court will refuse to make any freezing order as there is no real and connecting link with this jurisdiction.

(4) D has assets located here. The primary jurisdiction does grant freezing orders but has a more rigorous test that has to be passed than in this jurisdiction. The primary Court refuses to grant any relief. Even if on its own test the English Court would be prepared to grant a freezing order, it will refuse to do so
.

(5) A proprietary claim is bought against D. Some of the assets the subject matter of a proprietary claim are located here. The primary jurisdiction does grant freezing orders and does so granting a liberty to pay living expenses and legal fees out of the assets caught by the injunction regardless of whether such assets were the subject of a proprietary claim in circumstances when D had not shown that he had no assets of his own from which such payments could be made. This was not the order which would have been made by an English Court when dealing with a proprietary claim. However because the English Court’s role was to grant relief ancillary to and supportive of the primary court’s relief, the English order should follow what had been decided in the primary jurisdiction
.

(6) D has assets here. A freezing order is sought in aid of foreign proceedings that would not be enforceable here. The purpose of granting such relief pursuant to section 25 would be to preserve assets for the eventual enforcement of a judgment. The English Court should decline to grant any relief if the foreign proceedings will not result in a judgment that is enforceable here.

12. As the Courts have stressed, caution has to be exercised when considering an application under section 25. Often the application will seek draconian relief such as a freezing injunction and, particularly in relation to the US, will seek such relief when the US Court has no jurisdiction to grant it. That being said it appears that the English Courts are prepared to grant it as long as good grounds exist not least because of its desire to prevent international fraud.
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