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Anti-Suit Injunctions: Life after Turner v Grovit
A. The Basic Principles

1. The principles governing the making of an anti-suit injunction have been established in a series of cases in the House of Lords.

2. There are three basic guidelines to remember:-

(1) The principles applicable to anti-suit injunctions are not the same as those applicable to forum non conveniens cases.  It has been held that it cannot be right that a party can be restrained from proceeding in a foreign court on the sole ground that England is the natural forum.  This would mean that the English court could assert jurisdiction where there was nothing more than a difference of view as to which was the natural forum.
(2) An anti-suit injunction will normally (but not necessarily) be granted where there is an exclusive jurisdiction clause in favour of the English courts or an agreement for arbitration in England. 

(3) Otherwise, it is necessary to satisfy the Court that the foreign proceedings are vexatious and oppressive.  

3. The authorities relating to anti-suit injunctions consequently fall into two classes:-

(1) Those where foreign proceedings are alleged to be vexatious or oppressive; and

(2) Those dealing with exclusive jurisdiction clauses or arbitration clauses.

B. Where foreign proceedings are vexatious or oppressive

4. As might be expected, whether the pursuit of foreign proceedings counts as vexatious or oppressive turns on the facts of each individual case.  

5. The following guidelines have recently be given in two Court of Appeal cases (Royal Bank of Canada v Centrale Raiffeisen-Boerenleenbank [2004] 1 Lloyd’s Rep 471 & Seismic Shipping Inc v Total E&P UK plc [2005] All ER (D) 461):-
(1) Under English law a person has no right to be sued in a particular forum, domestic or foreign, unless there is some specific factor that gives him that right, but a person may show such a right if he can invoke a contractual provision conferring it on him or if he can point to clearly unconscionable conduct (or the threat of unconscionable conduct) on the part of the party sought to be restrained: Turner v Grovit [2002] 1 WLR 107, 118C at para 25 per Lord Hobhouse. 
(2) There will be such unconscionable conduct if the pursuit of foreign proceedings is vexatious or oppressive or interferes with the due process of the English Court: South Carolina Insurance Co v Assurantie Maatschappij de Zeven Provincien NV [1987] AC 24 at page 41D; Glencore International AG v Exter Shipping Ltd [2002] 2 All ER (Comm) 1, 14a at para 42. 
(3) The fact that there are such concurrent proceedings does not in itself mean that the conduct of either action is vexatious or oppressive or an abuse of court, nor does that in itself justify the grant of an injunction: Société Nationale Industrielle Aerospatiale v Lee Kui Jak [1987] AC 817 at page 894C; Credit Suisse First Boston (Europe) Ltd v MLC (Bermuda) Ltd [1999] 1 Lloyd's Rep 767 at 781; Airbus Industrie GIE v Patel [1999] 1 AC 119 at 133G/H. 
(4) However, the court recognises the undesirable consequences that may result if concurrent actions in respect of the same subject matter proceed in two different countries: that ‘there may be conflicting judgments of the two courts concerned’ or that there ‘may be an ugly rush to get one action decided ahead of the other in order to create a situation of res judicata or issue estoppel in the latter’: see The Abidin Daver [1984] AC 398 at pages 423H-424A per Lord Brandon. 
(5) The Court may conclude that a party is acting vexatiously or oppressively in pursuing foreign proceedings and that he should be ordered not to pursue them if (a) the English court is the natural forum for the trial of the dispute, and (b) justice does not require that the action should be allowed to proceed in the foreign court, and more specifically, that there is no advantage to the party sought to be restrained in pursuing the foreign proceedings of which he would be deprived and of which it would be unjust to deprive him: Société Aerospatiale, ibid at 895D and 896F-G. 
(6) In exercising its jurisdiction to grant an injunction, ‘regard must be had to comity and so the jurisdiction is one which must be exercised with caution’: Airbus Industrie, ibid at 133F. Generally speaking in deciding whether or not to order that a party be restrained in the pursuit of foreign proceedings the court will be reluctant to take upon itself the decision whether a foreign forum is an inappropriate one: Turner v Grovit, ibid at para 25.
6. For recent examples of cases falling either side of the line, contrast:- 

(1) Seismic Shipping Inc v Total E&P UK plc [2005] All ER (D) 461; and

(2) Trafigura Beheer BV v Kookmin Bank Co [2006] All ER (D) 418

7. In Seismic Shipping Inc v Total E&P UK plc [2005] All ER (D) 461 the claimants had obtained a decree pursuant to the Merchant Shipping Act 1995 limiting their liability to the defendant for losses suffered as a result of a collision caused by the claimants’ negligence.  The defendants had, however, begun proceedings in Texas claiming unlimited damages from the claimants.  The claimants sought an anti-suit injunction restraining the further conduct of those proceedings on the grounds that the defendants were acting unconscionably in pursuing a claim for more than the limited amount allowed by the decree.

8. Having re-stated the principles applicable to anti-suit injunctions as set out above, the Court of Appeal pointed out that the defendants were not in breach of contract in pursuing proceedings in Texas.  Consequently, the proceedings in Texas had to be shown to be vexatious and oppressive.  The Court held that this could not be established because it was properly to be regarded as a matter for the Texas court whether to recognise and/or enforce the limitation decree obtained in England.  There was no authority in which an anti-suit injunction had been granted solely in aid of the enforcement of an English judgment.

9. An anti-suit injunction was, however, subsequently granted for just such purposes in Trafigura Beheer BV v Kookmin Bank Co [2006] All ER (D) 418.  In that case, the defendant did appear to be attempting to persuade the Korean court to reach a different conclusion from the judgment of the English court, which had granted the claimant a negative declaration, based on the construction of agreements written in English and plainly governed by English law.  For that reason, the Commercial Court held that the Korean proceedings were vexatious.

C. Exclusive jurisdiction clauses or arbitration agreements

10. In Donohue v Armco Inc and Others [2002] 1 All ER 749 Lord Bingham summarised the principles applicable in a case where there is an exclusive jurisdiction clause as follows:-
(1) If a claim which falls within the scope of the agreement is made in proceedings in a forum other than that which the parties have agreed the English court will ordinarily exercise its discretion (whether by granting a stay of proceedings in England, or by restraining the prosecution of proceedings in the non-contractual forum abroad, or by such other procedural order as is appropriate in the circumstances) to secure compliance with the contractual bargain; 
(2) The word ‘ordinarily’ recognises that where an exercise of discretion is called for there can be no absolute or inflexible rule governing that exercise, and also that a party may lose his claim to equitable relief by dilatoriness or other unconscionable conduct;
(3) The general rule is clear: where parties have bound themselves by an exclusive jurisdiction clause effect should ordinarily be given to that obligation in the absence of strong reasons for departing from it;
(4) The exception is where the party suing in the non-contractual forum (the burden being on him) can show strong reasons for suing in that forum, e.g.:-
(a) Where the interests of parties other than the parties bound by the exclusive jurisdiction clause are involved (see e.g. Aratra Potato Co Ltd v Egyptian Navigation Co, The Amria [1981] 2 Lloyd’s Rep 119);

(b) Where grounds of claim not the subject of the clause are part of the relevant dispute (which was the position in the Donohue case).

In such cases, there is a risk of parallel proceedings and inconsistent decisions.  

11. In Aggeliki Charis Compania Maritima SA v Pagnan SpA, The Angelic Grace [1995] 1 Lloyd’s Rep 87, Millett LJ gave an oft-cited judgment in which he decided that the principles applicable to the grant of an anti-suit injunction where there was an exclusive jurisdiction clause were equally applicable to the situation where there was an arbitration agreement.  The Court of Appeal held that a litigant in a case governed by an English arbitration clause could seek an anti-suit injunction in England, rather than applying for a stay in a foreign court, because no foreign court could be offended by the grant of an injunction to restrain a party from invoking a jurisdiction which he had promised not to invoke and which it was his duty to decline. 
12. The Angelic Grace principles apply despite the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958, which includes a provision requiring the courts of a contracting state to refer the parties to arbitration when an action is commenced in disregard of a binding arbitration clause.  In Toepfer International GmbH v Societe Cargill France [1998] 1 Lloyd’s Rep. 379, the Court of Appeal reluctantly followed The Angelic Grace and upheld the grant of an anti-suit injunction, despite the terms of the New York Convention.
D. The European Dimension

13. Erich Gasser GmbH v MISAT Srl [2005] QB 1 was an “exclusive jurisdiction clause” case.  It concerned Italian buyers of children’s clothes (MISAT) and their supplier, an Austrian company (Gasser).  MISAT began proceedings in Rome seeking a ruling that the contract between the parties had terminated.  Gasser subsequently brought a claim in Austria for payment of outstanding invoices.  There was a dispute between the parties as to whether the contract contained an effective jurisdiction clause in favour of the Austrian courts.  

14. MISAT argued that, under the provisions of the Brussels Convention,
 the question of whether there was such a clause was to be determined by the court first seised, which was the court in Rome.  The Austrian court referred to the ECJ the question whether, if it concluded that it had exclusive jurisdiction under an agreement, it could give judgment without waiting for the court in Rome to rule on whether it had jurisdiction.  The ECJ held that the Austrian court, as the court second seised, had to wait for the court in Rome to decline jurisdiction before it could act.   

15. Although the ECJ did not decide the point, the implication of its judgment in Erich Gasser was that the court second seised could not grant an anti-suit injunction to restrain proceedings in the court first seised, even if the court second seised plainly had jurisdiction as a result of the agreement between the parties.  

16. In Turner v Grovit [2005] 1 AC 101 the ECJ followed the logic of Erich Gasser and held, in the context of a claim falling within the “vexatious and oppressive” category, that a court in a country which was a party to the Brussels Convention could not restrain proceedings in another country party to the convention.

17. Mr Turner was the employee of an English company of which Mr Grovit was the director.  The company operated bureaux de change in Spain.  Mr Turner brought a claim in an employment tribunal in London, claiming constructive dismissal on the grounds that he had been asked to engage in illegal conduct whilst working in Spain.  A Spanish company in the group then commenced proceedings against Mr Turner in Spain alleging professional misconduct.  Mr Turner then applied to the English court for an anti-suit injunction, on the basis that the Spanish proceedings had been brought in bad faith for the purpose of obstructing the claim before the employment tribunal.

18. The European Court held that it was inherent in the principle of mutual trust underlying the convention that, subject to certain limited exceptions, the jurisdiction of the court of one contracting state was not subject to review by the court of another contracting state.  Consequently, any anti-suit injunction was an unacceptable interference with the jurisdiction of a foreign court and was incompatible with the Convention.  

19. The anti-suit injunction granted by the English Court of Appeal was, therefore, set aside.

20. The same principles are applicable (and have subsequently been applied by the English courts) to the provisions of the Council Regulation (EC) 44/2001 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial matters (“the Judgments Regulation”), which has now largely replaced the Brussels Convention.

21. It follows that it will no longer generally be possible to obtain an anti-suit injunction in relation to claims being litigated in the courts of two countries which are member states of the European Union.  Note that it is not necessary that all, or indeed any, of the parties to the litigation are domiciled in a member state, as long as both sets of proceedings have been brought in the courts of a member state.  

22. The question is whether there are any exceptions to the principle that the courts of one member state cannot interfere with the jurisdiction of the courts of another member state.  Answering that question requires consideration of the effect of Article 1.2 of the Judgments Regulation, which provides as follows:

“2. The Regulation shall not apply to:

(a) the status or legal capacity of natural persons, rights in property arising out of a matrimonial relationship, wills and succession; 

(b) bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, judicial arrangements, compositions and analogous proceedings; 

(c) social security; 

(d) arbitration.”       (emphasis added)

23. It will be recalled that, following the decision in The Angelic Grace, the existence of an agreement to arbitrate in England is a circumstance which, in the absence of special circumstances, normally leads to the grant of an anti-suit injunction.  The exception of arbitration from the Judgments Regulation contained in Article 1.2(d) points, therefore, to an area where an injunction might still be granted notwithstanding the decision in Turner v Grovit.  This was the area of enquiry in the Court of Appeal’s decision in Through Transport.

E. Through Transport v New India Assurance

24. In Through Transport Mutual Insurance Association (Eurasia) Ltd v New India Assurance Co Ltd [2005] 1 All ER (Comm) 715, the Court of Appeal had to consider whether it could grant an anti-suit injunction to stop litigation continuing in Finland which appeared to contravene an agreement that disputes would be determined by arbitration in London.

25. The relationship between the parties and the nature of the dispute between them was of critical importance to the court’s decision:-

(1) An Indian merchant, Saluja Fabrics (“the Merchant”), shipped a container of garments from Calcutta to Moscow, beginning on a ship called the Hari Bhum which travelled as far as Kotka in Finland, and then completing the journey by road.  

(2) The carrier with whom the Merchant contracted was Borneo Maritime (“the Carrier”), a company incorporated in Finland.

(3) The container reached Kotka, but failed to reach Moscow in circumstances which were in dispute.  

(4) Through Transport was a mutual insurance club, which insured the Carrier.  The insurance policy incorporated the club rules, which provided that the insurance was governed by English law and included a clause requiring any disputes to be referred to arbitration in London.

(5) New India was the Merchant’s insurer.

(6) The Merchant made a claim in respect of the lost garments against its insurer, New India, and the claim was compromised, whereupon New India was subrogated to the Merchant’s rights against the Carrier.  It is convenient simply to regard New India and the Merchant as one and the same for the purposes of considering the potential claim against the Carrier.

(7) In the meantime, however, the Carrier had become insolvent and was struck off the companies register in Finland.

(8) New India, therefore, wished to make a claim directly against Through Transport.

(9) In England, such a claim could only be brought under the Third Party (Rights Against Insurers) Act 1930.  The problem for New India was that the club rules contained a “pay to be paid” clause, and the effect of the House of Lords’ decision in The Fanti
 is that, since the Carrier had not complied with the clause, a claim under the 1930 Act would fail.  

(10) There is, however, legislation in Finland called the Finnish Insurance Contracts Act 1994, which includes provisions with a similar effect to the English 1930 Act except that there are rules which, at least arguably, render “pay to be paid” clauses void as against a claimant in the position of New India.

(11) New India, therefore, began proceedings against Through Transport in Finland under the Finnish Act.  The Finnish court considered that it had jurisdiction and that New India was not bound by the arbitration agreement.

(12) Through Transport subsequently commenced proceedings in England seeking a declaration that New India was bound by the arbitration agreement and seeking an anti-suit injunction prohibiting New India from proceeding with the action in Finland in breach of the arbitration agreement.

(13) The first instance judge, Moore-Bick J, made the declaration sought and granted the injunction.  His decision, however, was made about a week after the decision of the ECJ in Erich Gasser (and he was, consequently, unaware of it) and a few months before the ECJ’s decision in Turner v Grovit.  

26. Amongst the questions dealt with by the Court of Appeal were the following:-

(1) Was any issue as to whether the dispute in the English litigation fell within the arbitration exception to be determined, on the principle in Erich Gasser, by the court first seised (in this case the, court in Finland), or could it be determined by the English court?   

(2) Was New India bound by the arbitration agreement in the club rules?

(3) If the dispute fell within the arbitration exception, did the English court have jurisdiction, despite the decision in Turner v Grovit, to grant an anti-suit injunction?

(4) If there was jurisdiction, should the court exercise its discretion to grant an injunction in the circumstances of the case?

E1. Could the English court decide whether the dispute fell within the arbitration exception?

27. The Court of Appeal held that it did not have to wait until the court in Finland had declined jurisdiction before it could act.  It knew, of course, that the court in Finland had concluded that it did have jurisdiction so that, if the English court did not act, the dispute would be litigated in Finland (unless the appeal in Finland was successful).

28. The Court of Appeal distinguished the decision in Erich Gasser on the ground that, in that case, there was no doubt that the dispute between the parties was subject to the Judgments Regulation.  The argument was whether the relevant contract contained an effective jurisdiction clause in favour of the court second seised.  Whether it did or not, the litigation would be governed by the Regulation.  That argument was, consequently, to be settled by the court first seised.  

29. But in Through Transport the argument was whether the English proceedings fell within the Judgments Regulation at all.  If they did not, there was nothing to prevent the court second seised exercising its jurisdiction in the normal way.  

30. The Court of Appeal decided that it could proceed on this basis and held that the English proceedings fell within the arbitration exception, since arbitration was the (or at least a) principal focus of the litigation (which was an application of the test propounded by Aikens J in The Ivan Zagubanski).
  

E2. Was New India bound by the arbitration agreement?

31. The debate in relation to this question turned on whether New India’s claim was a claim under a contract of insurance or a claim based on an independent right of recovery arising under the Finnish Act.  If the claim was made under the contract of insurance, then New India would be bound by the club rules including the arbitration agreement.

32. The Court of Appeal agreed with the judge at first instance that this question had to be determined by reference to English conflicts of law principles.  Applying the guidelines in Macmillan Inc v Bishopsgate Investment Trust plc (No 3) [1996] 1 WLR 387, namely that it is necessary to consider the substance of the claim being advanced rather than its form, the Court of Appeal concluded that the claim was in substance a claim under a contract to enforce the obligations of the club: New India could rely on the club rules to establish liability and the club could rely on those rules to defeat or limit the claim.  

33. Accordingly, New India was bound by the arbitration agreement.    

E3. Did the court have jurisdiction to grant an anti-suit injunction?

34. The Court of Appeal referred to Lord Bingham’s summary of the principles in relation to exclusive jurisdiction clauses in Donohue v Armco, where he stressed that effect should normally be given to the parties’ agreement in the absence of strong reasons to the contrary.  The Court of Appeal also noted that the principles applied in relation to arbitration agreements were almost identical, as exemplified in The Angelic Grace.   

35. The judge had noted that the agreement to submit any dispute to arbitration in London had far reaching consequences in this case because, if the matter was arbitrated in London, New India would probably fail, because of the “pay to be paid” clause, whereas this would probably not be the case if the proceedings continued in Finland.  This had been a key reason why the judge had been prepared to grant an anti-suit injunction.

36. New India submitted, in effect, that the judge had no jurisdiction to make such an order since the principles referred to in Turner v Grovit preclude the court in one member state from interfering with the jurisdiction of a court in another member state.  The Court of Appeal distinguished Turner v Grovit on a similar basis to that on which they had distinguished Erich Gasser: although the proceedings in Finland fell within the Judgments Regulation, the proceedings in England did not, because they were concerned with arbitration.  

37. The Court of Appeal held that the underlying policy considerations referred to Turner v Grovit could not override the policy considerations referred to in The Angelic Grace, in which Millett LJ had concluded that a foreign court could not object to an anti-suit injunction being granted to prevent a party pursuing foreign proceedings in breach of contract.  Whilst it might be different where the foreign proceedings were alleged to be vexatious or oppressive, since that could be seen as a matter primarily for the foreign court to decide, the English court could act to restrain foreign proceedings commenced in breach of an arbitration agreement, even if those proceedings were being pursued in the court of a member state. 

E4. Should the court exercise its discretion to grant an injunction?

38. Perhaps the most surprising aspect of the Court of Appeal’s decision in Through Transport is that, having reached the conclusions that New India was, in effect, bound by the arbitration clause and that the court had jurisdiction to grant an anti-suit injunction to restrain the proceedings in Finland, it then allowed New India’s appeal against the injunction imposed by the judge.

39. The ground on which it did so was that New India could not be said to be in breach of contract.  Whilst New India’s claim was to be categorised, as a matter of English conflicts rules, as the enforcement of contractual rights, the claim was, in reality, brought in Finland under a Finnish statute conferring rights on third parties in certain circumstances.  New India was neither an original party to the agreement to arbitrate, nor had it become a party by novation or assignment.  

40. Consequently, it could not be said that New India’s commencement of proceedings in Finland amounted to a breach of contract, or that, for example, Through Transport could sustain a claim for damages against it.  None of the decided cases in which anti-suit injunctions had been granted to enforce an arbitration agreement involved anyone other than the parties to the agreement or their privies.

41. The judge had considered, logically, that people who become entitled, by operation of law, to enforce a bargain between other parties, should be treated in all respects as if they were bound by it.  The Court of Appeal, however, implicitly drew a distinction between being bound by a clause, on the one hand, and being in breach of contract as a result of failing to comply with it, on the other.  According to the Court of Appeal, where there is no breach of contract, the arguments in favour of an anti-suit injunction are far weaker.  

42. The Court of Appeal acknowledged that it had been influenced by the considerations referred to in Erich Gasser and Turner v Grovit, even though it had held that those authorities did not in principle prevent the grant of an injunction.  The Court also seems to have been swayed by the hope that, having granted a declaration that New India was bound to refer the dispute to arbitration in London, the court in Finland would somehow be influenced by that declaration.  

F. The Front Comor

43. In West Tankers Inc v Ras Riunione Adriatica di Sicurta SpA, The Front Comor [2005] 2 All ER (Comm) 240 Colman J had to consider whether an anti-suit injunction previously granted on a without notice application should be discharged.  The essential facts were as follows:-

(1) Erg Petroli SpA (“Erg”) owned and operated an oil refinery in Syracuse.

(2) Erg was insured by Ras Riunione (“The Insurer”), pursuant to a policy which was governed by Italian law.

(3) An oil jetty owned by Erg was damaged by a vessel called the Front Comor owned by West Tankers (“The Ship-ownners”).

(4) Erg had chartered the vessel from The Ship-owners and the charterparty was expressed to be governed by English law and contained an agreement to arbitrate in London.

(5) The Insurer compensated Erg in respect of losses covered by the policy, but Erg had also suffered uninsured losses.

(6) Erg brought proceedings against the Ship-owners in England in respect of the uninsured losses.

(7) The Insurer also brought proceedings against the Ship-owners in Sicily in respect of the insured losses, relying on a right of subrogation under article 1916 of the Italian Civil Code.  The issues in the English and Sicilian actions were, to all intents and purposes, identical.

(8) The Ship-owners sought an anti-suit injunction in England against the Insurer prohibiting it from pursuing the proceedings in Sicily.  

(9) The Insurer argued that its right of subrogation was governed by Italian law and that, as a matter of Italian law, a subrogated insurer would not be bound by an arbitration agreement between an insurer and a third party defendant.

44. Amongst the issues before the Commercial Court (Colman J) were:-

(1) Were the Insurers were bound by the arbitration agreement?

(2) Even if they were bound, were the Insurers correct to submit that there had been no actionable breach of the arbitration agreement so that, on the principles explored in Through Transport, there was no basis for granting an anti-suit injunction?

F1. Were the Insurers were bound by the arbitration agreement?

45. The right of subrogation arose under a policy which was governed by Italian law.  Italian law, therefore, governed what rights were transferred to the Insurer as a result of its right of subrogation.  

46. Nevertheless, if the Insurer’s claim against the Ship-owner had been a contractual claim under the charterparty, there was some English authority
 to the effect that:-

(1) The chose in action available to be transferred to the Insurer is a claim under a charterparty which is governed by English law.  

(2) The question of whether it is possible to separate the chose in action available under the charterparty from the arbitration agreement is to be determined by the proper law of the charterparty, namely English law.

(3) As a matter of English law, the arbitration agreement is inseparable from the chose in action.

47. In this case, however, the Insurer’s claim against the Ship-owner was not in contract but in tort.  Furthermore, the tort occurred in Italy and the substantive rights of the Insurer were governed by Italian law.  Colman J held that, nevertheless:-

(1) The question of whether the (Italian law) claim in tort fell within the arbitration agreement contained in the charterparty was to be determined by the proper law of the charterparty, namely English law.

(2) Since the arbitration agreement applied to “Any and all differences and disputes of whatsoever nature arising out of this charter”, the Italian law claim in tort fell within it and the Insurer was, accordingly, bound by the arbitration agreement.

F2. Should an anti-suit injunction be granted?

48. The Insurer accepted that, as a result of the decision in Through Transport, it was not open to it to submit that there was no jurisdiction to grant an anti-suit injunction on Turner v Grovit grounds.  Furthermore, Colman J considered the fact (if established) that the Italian courts would simply ignore an anti-suit injunction to be irrelevant on the basis of the principles outlined by Millett LJ in The Angelic Grace.  The judge also held that nothing in Turner v Grovit could have changed the English court’s willingness to grant an anti-suit injunction to restrain a breach of an arbitration agreement despite the terms of the New York Convention (see above).

49. The argument whether an anti-suit injunction should be granted, therefore, turned centrally on the aspect of the Through Transport decision on the basis of which the injunction had been discharged. The Insurer contended that, even if it was bound by the arbitration agreement, its omission to comply with the agreement could not be regarded as a breach of contract between it (or its privy) and the Ship-owner.  Consequently, the essential pre-requisite for the grant of an injunction, namely a breach of contract, was not present.

50. Colman J pointed out (in paragraph 63 of his judgment) that, in Through Transport:

“…the burden of the arbitration agreement was not directly binding on the assured and was not therefore transferred to the insurer as part of the subject matter which passed to the insurer by subrogation.  It was one stage removed from the relationship between the debtor and the assured.  Further, the judgment does not suggest in terms that, where the arbitration agreement is binding between the assured and the debtor, the transference of the assured’s rights of action by way of subrogation to the insurer would involve that the insurer was not bound to comply with an applicable and binding arbitration agreement or could not be subjected to an anti-suit injunction.”  

51. In essence, Colman J decided that being bound by an arbitration agreement as a result of subrogation was different from being bound as a result of legislation like the 1930 Act.  Colman J relied on the Voest Alpine case (supra) which was not cited to the Court of Appeal in Through Transport.  The effect of that decision was that it would normally be appropriate to grant an anti-suit injunction against a subrogated insurer who pursues a claim by court proceedings inconsistently with an arbitration agreement binding on its assured and notwithstanding that the insurer has not become liable for damages for breach of the agreement to arbitration.  The injunction was granted to protect equitable rights arising out of the unconscionability of the Insurer’s position and had nothing to do with a common law right to damages.

52. Whilst in The Front Comor Colman J distinguished Through Transport, on the basis that it was not directly concerned with the position of a subrogated insurer, he readily accepted that the reasoning in his decision was potentially inconsistent with that of the Court of Appeal in Through Transport. The Court of Appeal had been heavily influenced by the consideration that there had been no actionable breach of contract by New India when deciding that no injunction should be granted, yet Colman J held that the absence of such a breach made no difference.

53. Interestingly, one of the authorities on which Hobhouse LJ had relied in Voest Alpine was The Fanti, in which the right in issue was not a right of subrogation but a right under the 1930 Act.  The implication was that there was no material difference between a subrogation case and one concerned with rights under the Act.  Colman J pointed out in The Front Comor that it was difficult to interpret the Court of Appeal’s decision in Voest Alpine consistently with its later decision in Through Transport.  

G. Conclusions

54. The potential conflict between the decision in Through Transport and judgment of Colman J in The Front Comor results in an uncertainty as to the law.  Hopefully, the uncertainty is soon to be resolved, since the latter decision was certified by Colman J for appeal directly to the House of Lords under the leapfrog procedure and the appeal was heard in December last year.  Judgment is expected shortly.

55. It seems to me that the Court of Appeal in Through Transport arrived at a decision which, for the reasons given by Colman J, is both illogical and contrary to principle.  It appears to have done so out of a desire to conform to the spirit of the Turner v Grovit decision, namely that all courts within the European Union can be trusted to decline jurisdiction if they ought not to have it.  Such trust appears to override the consideration that the party which has commenced litigation abroad is bound by an agreement not to do so and that the foreign court appears content to ignore that agreement.  

56. This represents a new departure in English law’s approach to questions of comity.  There does not seem to be any particularly good reason why, if the courts of Finland are to be trusted by the English courts in such matters, the courts of, say, New York should not equally be trusted, resulting in the abolition of anti-suit injunctions altogether.  

57. To date, attempts to argue that the Turner v Grovit approach to comity should be applied across the board have failed.
  But the leading judgment in Through Transport was given by Clarke LJ, who is now Master of the Rolls, and perhaps indicates the approach which the Court of Appeal might be likely to take in such matters in the future.  It is to be hoped that the House of Lords firmly rejects that approach.

Andrew Twigger
20th February 2007
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� 	The Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters 1968.


� 	Note that the Judgments Regulation applies in relation to cases involving all 27 member states of the European Union except Denmark.  The Brussels Convention continues to apply in relation to cases involving Denmark.  The Lugano Convention (which was originally applicable between EFTA countries) continues to apply in cases involving Norway, Switzerland and Iceland.


� 	Firma C-Trade SA v Newcastle Protection and Indemnity Association, The Fanti [1990] 2 AC 1.


� 	Navigation Maritime Bulgarer v Rustal Trading Ltd, The Ivan Zagubanski [2002] 1 Lloyd’s Rep 106. 


� 	The Court of Appeal’s decision in Shiffahrtsgesellschaft Detlev von Appen GmbH v Voest Alpine Intertrading GmbH [1997] 2 Lloyd’s Rep. 279 and the decision of Aikens J in The Ivan Zagubanski supra.


� 	See e.g. Beazley v Horizon Offshore Contractors Inc [2004] All ER (D) 160.
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