DISCLOSURE ROADSHOW

SKELETON ARGUMENT ON BEHALF OF OH

Introduction

1. OH seeks from the Trustees disclosure of the following documents:

(a) Any letter of wishes; 
(b) Trust accounts for the last 5 years;
(c) Minutes of Trustees’ meetings; 
(d) Company accounts and minutes of general meeting and of director’s meetings; and 
(e) All communications between the Trustees and the company.
The Law

2. The fundamental nature of a trust is that Trustees are subject to a personal obligation to hold and deal with trust property and are liable to account to the person or group of persons for whose benefit they holds trust property, and that being so, the Trustees are obliged not only to keep proper accounts and allow a beneficiary to inspect them, but he must also, on demand, give a beneficiary trust information and explanations as to the investments of, and dealing with, the trust property
.
3. However, the right of a beneficiary to disclosure does not depend on the beneficiary’s entitlement to a fixed and transmissible beneficial interest in trust document. Instead the right to seek disclosure of trust documents is a matter of the Court’s inherent jurisdiction to supervise, and if necessary to intervene in, the administration of trusts
. Accordingly, there are no longer categories of trust documents which are or are not subject to disclosure. Instead, any document potentially can be order to be disclosed, and whether a particular document should be disclosed will depend on whether it is appropriate in the Court’s discretion
. 
4. In exercising this discretion, the Court will seek to strike a balance between competing interests of different beneficiaries, the trustees and third parties. In particular, the Court will be concerned with (1) whether there are issues of personal or commercial confidentiality; (2) the nature of the interests held by the beneficiary seeking access; (3) the impact on the trustees, other beneficiaries and third parties; (4) whether some or all of the documents can be withheld in full or redacted form; (5) whether safeguards can be imposed on the use of the trust documentation; and (6) whether disclosure would be likely to embitter family feelings and the relationship between the trustees and beneficiaries to the detriment of the beneficiaries as a whole
. 
OH’s position generally

5. Although the Board in Schmidt held that in many cases the Court may have no difficulty in concluding that an applicant with no more than a theoretical possibility of benefit ought not to be granted relief, in the present case OH is a named object of the overriding power of appointment. His interest is therefore not too remote as to prevent disclosure as a general rule, for otherwise a decision to decline disclosure on this ground would be in direct conflict with the Trustees’ fundamental obligation to be accountable to the beneficiaries
.
Letter of Wishes

6. While previous cases have indicated that a letter of wishes will not be disclosed on the ground that it is a document that concerns the reasons for the exercise of the Trustees’ discretion
 and, in any event is confidential
, it appears that in appropriate circumstances a Court will order disclosure of a letter of wishes:

(a) In Re Rabaiotti’s Settlement, although disclosure of a letter of wishes was refused on the above grounds, it was held that the Court retained a discretion to allow disclosure if a ‘good reason’ can be shown;

(b) The Board in Schmidt adopted the approach of the dissenting judgment of Kirby P in Hartigan Nominees v Rydge, who gave disclosure of a letter of wishes on the ground that it enabled the trustee to interpret the trust deed, and that it should not be refused solely on the ground that it is a document concerned the reasons for the exercise of the Trustees’ discretion; 

(c) In fact, the majority of the Court in Hartigan Nominees v Rydge declined to apply the principle that disclosure should not be given of a document that concerns the reasons for the exercise of the Trustees’ discretion as a ground for refusing disclosure. Further, Re Londonderry’s Settlement relies heavily on the principle of defining a ‘trust document’, a principle which the Courts in Schmidt v Rosewood and Re Rabaiotti’s Settlement have sought to distance themselves;
(d) In Foreman v Kingstone, it was held that letters of wishes are trust documents that should be disclosed to beneficiaries in the absence of a substantiated claim for confidentiality. It was held that the trustee’s accounting duty could not be compromised simply by the settlor’s desire for confidentiality, unless there are exceptional circumstances
;

(e) In Countess Bathurst v Kleinwort Benson, Unreported, August 4, 2004, the Royal Court of Guernsey took the view that, in light of Schmidt, and notwithstanding Hartigan Nominees v Rydge and Re Rabaiotti’s Settlement, where it was appropriate, in light of all the circumstances, the court could order disclosure of a letter of wishes. It was held that it was not a document that would disclose the deliberations relating to, and the reasoning for, the exercise of a discretionary power, and Re Rabaiotti’s Settlement was unduly restrictive. Instead the discretion of the court was sufficiently broad to order disclosure, which it duly did, although only to the Countess Bathurst’s lawyers in order to protect confidentiality;

(f) Finally, Lightman J has commented
 that the principle in Re Londonderry’s Settlement may not now apply with great force, and the Courts may now, after carrying out the appropriate balancing exercise in proper cases, require disclosure of confidential letter of wishes. He commented that guidance on the exercise of the court’s discretion may be found in the dissenting judgment of Kirby P in Hartigan Nominees v Rydge.

7. On this basis, it appears that confidentiality is an important consideration, but as noted above, it is only one of a number of factors the court is to take into account and can be outweighed by other considerations and/or measures can be put in place to protect the confidentiality as much as possible.
8. In the circumstances of the present case, OH seeks disclosure of the letter of wishes held by the Trustees:

(a) The trust instrument providing the general power of appointment is only skeletal, and will therefore be fleshed out by the letter of wishes. Since disclosure is based on the core accountability of trustees to beneficiaries, the letter is a key document for OH in order to ascertain the purpose and expectations of his Grandfather, and thus without disclosure he could not even hope to be in a position where it becomes possible for him to bring the Trustees properly to account in the exercise of their discretion. In other words, the document may caste light on whether the Trustees have exercised their discretion whether or not to apply income or capital in his favour was arbitrary, irrationally, contrary to his Grandfather’s purpose or have failed to take account of relevant factors or have taken into account irrelevant factors;

(b) The letter is therefore an essential component of, or companion to, the trust deed itself, and for the same reason that OH would be entitled to a copy of the trust deed, he is entitled to a copy of the letter of wishes;

(c) The letter is unlikely to be legally binding on the Trustees, and will not therefore fetter their discretion. It could not, therefore, possibly provide reasons for the exercise of the Trustees’ decision. The most it could be is an indication of one of the factors taken, or not taken, into account by the Trustees in the exercise of their discretion. The letter would not reveal the fact that a decision has been made or the reasons for that decision, and will not therefore come within the rule in Re Londonderry’s Settlement;
(d) There will be no prejudice or detriment to other beneficiaries, to the Trustees or to any third party as a result of disclosure;

(e) The only potential difficulty concerns family relations, and that the decision process may cause friction and acrimony between the Grandfather’s family. However, this should not in itself be a reason for denying OH disclosure to which he is entitled: Foreman v Kingstone
. 

(f) In fact, non-disclosure, and therefore lack of relevant and accurate information, might produce rumour, conjecture, suspicion and resentment with regard to the factors taken into account by the Trustees, which is of great importance to the determination of the financial benefits received by the other beneficiaries; 

(g) In the absence of an opportunity by OH to offer comments about disputed assertions of fact, there may be blind acceptance by the Trustees of what may be completely unjustified assertions and opinions expressed by his Grandfather. The Trustees would make a better decision with all the facts before them; 
(h) The fundamental duty of the Trustees to account to all beneficiaries cannot be compromised simply by the grandfather’s desire for confidentiality. There are no exceptional circumstances in the present case to retain that confidentiality.
By reason of the above, notwithstanding the confidentiality clause, disclosure is necessary in the interests of OH in particular, the beneficiaries and the trust in general, and to the proper and informed decision of the Trustees under the power of appointment.  
OH does appreciate, however, that disclosure may be subject to any safeguards with respect to any sensitive information.
Trust Accounts & Company Documentation

9. It is one of the fundamental duties of Trustees to keep clear and distinct accounts of the property they administer and to be constantly ready with his accounts, including vouchers and other supporting documentation showing the investment of the property
. Trust accounts for the past five years should therefore be disclosed in order that the Court can supervise the administration of the trust by the Trustees.
10. For the same reasons, minutes of Trustees’ meetings should also be disclosed. While it was held in Re Londonderry’s Settlement that there could be no disclosure of minutes of trustees’ meetings since they may concern the reasons for the exercise of the Trustees’ discretion, Kirby P in Hartigan Nominees v Rydge considered that minutes of trustees’ meetings would be treated the same way as a letter of wishes. Further, Lewin on Trusts appears to suggest that minutes, as opposed to the agenda, are disclosable
. It is not necessarily the case that the minutes will disclose the deliberations relating to, and the reasoning for, the exercise of the Trustees’ power. 

11. The general rule of disclosure applies to all documents, information, explanations and particulars as to the investments of, and dealings with, the trust property, it not being sufficient merely to tell the beneficiaries where the trust fund has been invested, but they must in addition produce the necessary documentation to verify these statements
. In particular, this rule will cover all documentation of a company in the control of the Trustees held by the Trustees
. Since the assets of the trust are controlling interests in private companies, OH is entitled to see the accounts and minutes of meetings (shareholders’ and directors’) of those companies in order to confirm the investment of the trust property and to ascertain and hold to account the Trustees’ administration of the trust property. Communications between the Trustees and the company should also be disclosed, since this will provide information on the conduct of the Trustees’ with regard to the trust property. There can be no confidentiality issues with the company or the Trustees in this regard, and it would not prejudice the other beneficiaries of third parties.   
12. OH does, however, appreciates that there will have to be redacted information within these documents which concern, by way of deliberations or actual decision, the reasons for the exercise of the Trustee’s discretions, although that redaction would not extend to information, factual matters or legal advice preparatory to the exercise of discretions.

13. The Life tenant’s objection to such disclosure, on the basis that it will reduce her meagre trust income by the costs of compliance, is ill founded and irrelevant. The trust accounts will have to be drawn up, irrespective of the costs, and the company accounts will already be available. The duty of the Trustees is to allow inspection of the documents in question. This will entail allowing OH to make arrangements with the Trustees to visit the Trustees’ offices or home to inspect the relevant documents. The general rule is that copies of any relevant documents are only to be furnished by the Trustees at OH’s expense. The Life Tenant’s expenses are therefore irrelevant.  
The Termination of Benefit Clause
14. While there are many examples of forfeiture clauses being upheld by the courts, these relate mainly to conditions being or not being satisfied for the inheritance of a gift (e.g. as to the beneficiaries faith or marital status). In Adams v Adams
, the court held that a forfeiture clause, which provided that the gift would lapse if the beneficiary sought to intermeddle with the management of a trust, would not apply to the gift if the action brought by the beneficiary had been bona fide to hold the trustees to account. Similarly in Re Williams
 the Court took the view that a clause saying that a beneficiary can have or enjoy a gift but at the same time saying that if the beneficiary takes any action to secure it the beneficiary is not to have the gift was absurd and would be void for repugnancy.

15. In the recent case of Nathan v Leonard
 the Court, rightly, upheld a clause forfeiting a gift if the beneficiary made a challenge to the testator’s will, and therefore to the fact of or the level of the gift as a whole. However, in referring to Adams and Re Williams the Court held
 that a forfeiture clause would be struck down if it was truly repugnant to or inconsistent with the nature of the gift made in the document in question, which would arise where the gift sought to prevent an attack on the incidents of the gift, such as being able to go to court to enforce it or to hold the trustees of the gift to account. 

16. In the present case, the provision that if any person persists in requesting or requiring any information or documentation from the Trustees he shall be excluded from all benefit under the trust does not relate to a challenge to the whole of the potential gift and is therefore clearly repugnant and void. It purports to bite on the incidents of OH’s enjoyment of the potential gift, being his right to hold the Trustees to account and OH’s right to call for the gift where appropriate. Moreover, any such action by OH would be bona fide and made pursuant to the Court’s jurisdiction to supervise the Trustees.
Oliver Hilton

Lincoln’s Inn

28th February 2006.  
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