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NEW YORK OFFICE MOVES TO
ROCKERFELLER PLAZA

We have moved our New York office to more spacious premises on
the top floor of 10 Rockerfeller Plaza in the Rockerfeller Center in
midtown Manhattan. Teresa Rosen Peacocke still spends much of her
working time in New York, and is enjoying her frequent contacts with

the New York profession.

JOSEPH CARNEY FROM
MELBOURNE JOINS CHAMBERS

We are delighted to announce that Joseph Carney will be joining
Chambers in April 2005. He had a general commercial and chancery
practice at the Melbourne Bar for nine years, until he came to England
in October 2004 to start a six-month pupillage with Andrew Twigger.
We are certain that he will have an extremely successful career at

3 Stone Buildings.

Geoffrey Vos QC

THE CIVIL PARTNERSHIP ACT 2004

The purpose of the Civil Partnership Act
2004 is to enable same-sex couples

to obtain legal recognition of their
relationship by forming a civil partnership
which they may do by registering as

civil partners of each other provided:
they are of the same sex; they are not
already in an existing civil partnership

or lawfully married; they are not within
the prohibited degrees of relationships;
they are both over the age of 18 or

are over 16 and have consent of the
appropriate people or bodies (in England
and Wales and Northern Ireland) or are
16 or over in Scotland. Forming a civil

partnership will have legal consequences.

The civil partners will assume legal
rights and responsibilities with regard
to each other and to third parties,
including the state. The legislation has
no impact on the rights of unmarried
heterosexual partners or unregistered
same-sex couples. Nor does it affect
the outcome of property disputes
arising in the context of ‘non-couple’
relationships.

It has only really been in the last decade
that same-sex relationships have been
attracting legal regulation in England

and Wales. Initially that regulation took
quite subtle forms; the Family Law Act
1996', for example, included protection
from domestic violence for ‘spouses’,
‘cohabitants’ (defined heterosexually)
and ‘associated persons’ (defined

widely enough to encompass same-sex
couples)®. Positive regulation was also
less generous to same-sex couples

than to different-sex couples; after an
amendment in 1995 the Inheritance
(Provision for Family and Dependants) Act
1975, for example, effectively allowed a
same-sex partner to make a claim against
the estate of her deceased partner but
only if dependence immediately prior

to death was established; different-sex
couples were only required to prove
cohabitation with the deceased to
succeed in a similar claim. A tiered
system of family regulation had therefore
began to emerge which favoured marriage
over heterosexual cohabitation and

heterosexual cohabitation over
homosexual cohabitation (Lind & Barlow,
1996; Bailey-Harris 2001). Of course, the
absence of recognition in family law did
not always act to the detriment of same-
sex couples. So, for example, because
their relationships were not recognised in
law, same-sex couples were ‘individuals’
for the purposes of the calculation of their
social security benefits. Those benefits
which are reduced for married and
cohabiting couples (by virtue of an
‘aggregation’ rule which acknowledges
that living in one household is more
economical than living in two) were
unaffected in same-sex households.

This hierarchy of relationship recognition
was reinforced in the House of Lords in
Fitzpatrick v Sterling Housing Association
Ltd [1999] 4 All E.R. 705. In that case the
majority of their Lordships held that the
same-sex partner of the deceased could
be treated as a member of his family for
the purposes of inheriting an assured
tenancy under the Rent Act 1977 (sch.1
para.3). However, the gender specific

discussion of spouse in the statute —
requiring a person to be either an actual
spouse or ‘living with th original tenant
as his or her wife or husband’ prevented
him from inheriting the more generous
statutory tenancy of the home. The
relevant section was, the court held,
incapable of a non-gendered interpretation.
As such same sex couples could not

be brought within its terms. They were
therefore entitled to a lesser title by
inheritance than were their different-sex
counterparts. Although this difference in
treatment was beginning to be considered
to be unacceptably discriminatory under
the European Convention on Human
Rights, British Courts had of course at
that stage no inherent power to apply the
Convention. They could use it as an aid
to statutory interpretation but not to
avoid a meaning that clearly contravened
the Convention.

However, once the Human Rights Act
1998 came into effect that changed.

The court became a public body obliged
to apply the Convention unless primary
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legislation clearly prevented it from doing
s0. The opportunity to reconsider the
House of Lords decision in the Human
Rights era arose in Mendoza v Ghaidan
[2002] All E.R. where the Court of Appeal
held that as a public body obliged to
interpret legislation to comply with the
Convention, it could widen the scope

of the phrase used in the schedule to
include a same-sex partner. Thus where
Mr Fitzpatrick was only able to inherit an
assured tenancy, Mr. Mendoza could

inherit the more generous statutory
tenancy of his partners’ flat. The decision
suggested that the hierarchy of
relationships in English Law was
beginning to change.

A further statutory development of great
note was the coming into force of the
Adoption and Children Act 2002 which
made explicit provision for same-sex
couple adoption. The arrival of the

Civil Partnership Act 2004 heralds the
emergence of a different hierarchy of

relationship regulation. At its apex is

still heterosexual marriage. Next in

the hierarchy are the registered civil
partnerships of same-sex couples. This is
now followed by different-sex cohabitation
and then same-sex cohabitation. A

1 Family Law Act 1996, s62(1)(a)

2 Family Law Act 1996, s62(3); the definition
includes a wide variety of people who share
or have shared a home, or are or were related
as spouses or (different-sex) cohabitants.

Andrew Child

TRUSTEES IN BANKRUPTCY, THE BANKRUPT'S INTEREST IN LAND
AND THE ENTERPRISE ACT 2002 — A WARNING

Until recently a bankrupt’s interest in land
was comprised in his estate until his trustee
otherwise sold it. Accordingly, many former
bankrupts from the early 1990’s have found
that their trustees have purposefully held
back from selling their property in order to
await more favourable market conditions,
with the consequence that the bankrupt's
total indebtedness has multiplied by at
least a third. This situation has now been
changed by the insertion of s283A into the
Insolvency Act 1986 by virtue of s261 of
the Enterprise Act 2002. This provides that
where property comprised in the bankrupt’s
estate consists of an interest in a dwelling
house which was the principal residence of

the bankrupt or his spouse, then at the end
of the period of three years from the date of
the bankruptcy the interest shall cease to
be comprised in the bankrupt’s estate and
shall vest in the bankrupt, unless during
that period the trustee realises or seeks to
realise the interest. Most importantly, by
$283A(7) and (8) an interest in property of
an individual who was adjudged bankrupt
before 1st April 2004 shall cease to be
comprised in his estate and shall vest

in him if his trustee does not realise or seek
to realise that interest within three years
from 1st April 2004. It should come as

no surprise therefore that a number of
insolvency practitioners that haven't done

S0 already are now urgently seeking

to realise the interest in land in their
bankrupt’s estate. | have recently been
asked to advise in a number of such cases
whether the bankrupt can resist an order
for sale of his property due to the
trustee’s delay.

By s335A of the 1986 Act, after a year from
the date of the bankruptcy order the court
shall assume, unless the circumstances of
the case are exceptional, that the interests
of the bankrupt's creditor’s outweighs all
other considerations. While the government
has acknowledged that the decision of
insolvency practitioners to delay the sale
of a bankrupt’s property was unjust and
created uncertainty, in my opinion the fact
that a trustee has taken over 10 years to
realise the interest in a property is not an
exceptional circumstance so to prevent a
sale of the property: Parliament clearly
intended to allow trustees a period to use or
lose the property of the bankrupt; it would
be unjust to the creditors to refuse a sale
now; and it is likely that that the bankrupt
has benefited just as much as the trustee
and creditors from the increase in value

of the property: see Re Byford [2003]
EWHC 1267 (Ch).

Accordingly those who were adjudged
bankrupt many years ago and had assumed
their trustee had forgotten about them
should now beware that their trustee is
likely to be seeking a sale of their property
within the next two years and there is little
prospect of preventing that sale. In such
cases, former bankrupts are best advised
to consider various strategies to lesson
the impact of such a sale: for instance

by seeking damages from the trustee,

by challenging the interest or the trustee’s
costs or by claiming an equitable account
of the proceedings of sale on behalf of
aspouse. A

Oliver Hilton



THE PENSION PROTECTION FUND, MORAL HAZARD CLAUSES AND
THE PENSIONS ACT 2004

With the Pensions Act 2004 the
Government has finally set about
answering people’s concerns about

how secure their occupational pension
schemes (“OPS’s”) are - they have
created the Pensions Protection

Fund (“PPF”).

Essentially the PPF will take over
responsibility for providing members

of OPS’s with certain capped benefits
(the details of which will be provided

in regulations which have yet to be
published) where the scheme employer
suffers from a ‘relevant insolvency event’
from a date to be appointed by the
Secretary of State which is expected

to be 6th April 2005. As with all such
measures, the problem is who is going
to pay for it and how much it is going

to cost.

Who is going to pay for it is simple —

it is the OPS’s themselves who are going
to pay, by means of a levy on all such
schemes. How much it is going to cost is
amore difficult question. The Government
were concerned that ‘immoral” employers
might seek to abuse the system by
passing as much of their liabilities as
possible onto the PPF. If this took place
the scheme could collapse under its own
weight. In April last year, just before the
Pensions Bill (as it then was) progressed
from the Commons to the Lords, to
prevent such a situation arising the
Government inserted the ‘Moral Hazard’
clauses giving the new Pensions
Regulator (“the Regulator”) the power to
issue “Contribution Notices” (“CN’s”) and
“Financial Support Directions” (“FSD’s”).
0Of these CN’s have received far wider
publicity, and attracted a greater degree
of concern amongst commercial
practitioners, not least because of their
apparent ability to penalise people for
taking entirely legal actions to reduce

the debts of an employer company.

¢

CN’s are basically orders whereby an
OPS’s employer or an associated or
connected person (as defined in the
Companies Act 1985) to the employer
can be made liable for certain sums to
the OPS in question. They are triggered by
acts or failures where “the Regulator is of
the opinion that the main purpose or one
of the main purposes of the act or failure”
was to prevent recovery of a debt due

under Pensions Act 1995 section 75 from
the employer to the pension scheme or
which “otherwise than in good faith”
was to prevent such a debt falling due
or to reduce the amount of such a debt;
section 38.

On these provisions being revealed there
was such an outcry in the legislature
that the Government amended the
provisions to provide insolvency
practitioners with an express exception
from CN’s where in the opinion of the
Regulator they are acting “in accordance
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with [their] functions” as such; section
38(3)(c). They also included a mechanism
for advance approval by the Regulator

of proposed transactions under the
“Clearance statements” provisions

of section 42.

Where CN's are reactive FSD'’s are
pro-active, and give the Regulator the
power to order an OPS’s employer or
certain associated or connected persons
to the employer to put in place ‘financial
support’ for the OPS. “Financial support”
means arrangements which ensure that
basically all the employer’s liabilities

to the OPS are met by all the members
of a group of companies or the holding
company of a group or “such other
arrangements as may be prescribed”,
section 45. One of the more interesting
things about FSD’s is that they can only
be issued when the employer in question
is either a service company or is
“insufficiently resourced”, meaning that

it does not have the assets to meet certain
pension liabilities and that somebody
who an FSD can be issued against does
have sufficient resources to do so; section
44, This appears, in essence, to penalise
being rich. Again, there are provisions

for a clearance statement mechanism

for confirmation of one’s position.

Leaving aside the complaints one might
have with the principles behind the moral
hazard clauses, or even their haphazard
and somewhat unhelpful drafting, for

the general commercial practitioner

two points are worth noting:

First - one suspects that making
applications for clearance statements
will soon become a minor industry in
itself. At the date of writing this the
incipient Regulator was in the process
of hiring additional staff to deal with
the expected influx of these.

Secondly - whilst CN’s have received
the lion’s share of publicity, it may be
that FSD's actually pose a far greater
threat to commercial entities. CN’s can
probably be avoided by the judicious
use of clearance statements and the
imposition at appropriate times of
insolvency practitioners. FSD’s,
however, can come at any time and
will inevitably seek out the most
profitable companies. A

Fenner Moeran



ARTICLE 2 OF THE BRUSSELS CONVENTION OF JURISDICTION AND
THE ENFORCEMENT OF JUDGEMENTS 1968

=

. Section 1. Article 2 provides:-
“Subject to the provisions of this
Convention, persons domiciled in a
Contracting State shall, whatever their
nationality, be sued in the courts of
that State
Persons who are not nationals of the
State in which they are domiciled shall
be governed by the rules of jurisdiction
applicable to nationals of that State.”

2. No difficulties arise concerning the

interpretation of Article 2 as long as all

parties to proceedings are domiciled in a

contracting state. The difficulties arise

when one or more parties are domiciled
in non-contracting states.

3. In Case No C-412/98 UGIC v Group Josi

Reinsurance Company, the plaintiffs,

a Canadian company, were domiciled in

a non-contracting state and there was a

dispute whether the Belgian defendants

should be sued in France (where the
claimants’ brokers were domiciled) or

in Belgium (the place of the defendant’s

domicile). The European Court of Justice

stated that the rules of jurisdiction laid
down by the Convention applied where
the defendant had its domicile or seat in

a contracting state, even if the plaintiff

was domiciled in a non-member state.

The court added:-

“It would be otherwise only in
exceptional cases where an express
provision of the Convention provides

that the application of the rule of
Jurisdiction which it sets out is dependent
on the plaintiff’s domicile being in a
contracting state.”

4. A more difficult question arises where

there are a number of defendants, one

or more of whom is domiciled in a
contracting state and one or more of whom
is domiciled in a non-contracting state.
The position is demonstrated by the case
of Andrew Owusu v Nugent B Jackson &
Others [2002] EWCA Civ 877. The action
arose out of a serious accident to the
claimant when he was bathing in the sea in
Jamaica. He walked into the sea, dived in,
struck his head against a submerged sand
bank, sustaining a fracture of his fifth

cervical vertebra that rendered him
tetraplegic. The claimant and the first
defendant were both domiciled in England.
The other five defendants were all limited
liability companies domiciled in Jamaica.
The claimant claimed against the first
defendant in contract and against the other
defendants in tort. The defendants made an
application for a declaration that the court
should not exercise its jurisdiction in
relation to the claims against them on

the basis that Jamaica was the forum
conveniens, the relevant events having
occurred in Jamaica and the witnesses
being resident there. The Judge held that

(i) following Group Josi it was not open
to him to stay the action against the first
defendant, (ii) although he would otherwise
have had no hesitation in holding that
Jamaica was the more appropriate forum,
because he could not stay the action
against the first defendant which would
have to proceed here, England was the
more appropriate forum so as to avoid
having courts in different jurisdictions
trying the same factual issues on the
same or similar evidence.

5. On appeal, the Court of Appeal held that
Group Josi was not determinative of the
question. They referred to /n re Harrods
(Buenos Aires) Ltd [1992] Ch 72, in
which the Court of Appeal held that in
proceedings where one defendant was
domiciled in a contracting state (England)
and another company was domiciled in
anon-contracting state (Switzerland)

the English court could stay proceedings on

the grounds of forum non conveniens even

against the defendant domiciled in England.

The Court of Appeal in Owusu referred the
following question to the European Court
of Justice:-

1. Is it inconsistent with the Brussels
Convention on Jurisdiction and the
Enforcement of Judgments 1968, where
a claimant contends that jurisdiction is
founded on Article 2, for a court of a

Contracting State to exercise a discretionary

power, available under its national law, to

decline to hear proceedings brought against

a person domiciled in that State in favour of
the courts of a non-Contracting State:
- (a) If the jurisdiiction of no other
Contracting State under the 1968
Convention s in issue;

- (b) If the proceedings have no
connecting factors to any other
Contracting State?

2. It the answer to question 1(a) or (b) is
yes, is it inconsistent in all circumstances
or only in some and if so which?

6. The day before this Newsletter went to
print the ECJ gave its ruling: namely that
the Brussels Convention precluded a court
of a Contracting State from declining the
jurisdiction conferred on it by Article 2 on
the ground that a court of a non-contracting
state would be a more appropriate forum for
the trial of the action even if the jurisdiction
of no other Contracting State was in issue
in the proceedings or the proceedings

had no connecting factors to any other
contracting state. The significance of that
ruling is something to be explored on
another occasion. A

David Lord
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