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FORTHCOMING NEW YORK SEMINAR

3 Stone Buildings has organised a regular
quarterly seminar in London for some
years now. But this Autumn we are
arranging our first overseas seminar

in New York. The seminar will focus on

jurisdictional collisions between US and

UK (and Caribbean) courts.

The seminar is fixed for the afternoon of
Thursday 30th September 2004, and we hope
that many of our US and Caribbean clients
will be able to attend. If you are interested in
joining us, and have not received an invitation,
please call Gary in our London clerks’ room.

Geoffrey Vos QC

FLOATING CHARGES ON BOOK DEBTS S/EBE GORMAN REVISITED

There is a curse in the Old Testament
specially reserved for him who moveth his
neighbour’s landmark. Some bankers, in
particular, may have been moved to
anathematise the Vice-Chancellor for this
offence in January this year on account of
his decision in re Spectrum Plus Ltd
[2004] 2 WLR 748. The landmark in
question is the decision of Slade J in
Siebe Gorman Ltd v Barclays Bank Ltd
[1979] 2 LI Rep 142. Fortunately, the
Court of Appeal has restored the landmark
within a few weeks of the decision at first
instance (National Westminster Bank plc v
Spectrum Plus Ltd [2004] EWCA Civ 670,
26 May 2004).

In Siebe Gorman it was decided for the
first time that a charge on the proceeds of
book debts could be a fixed charge if the
terms of the charge deprived the chargor
of control of those proceeds. The fact that
book debts were a class of fluctuating
assets did not logically lead to the
conclusion that any charge over such
debts must be a floating charge. In
Spectrum Plus, Sir Andrew Morritt V-C
had to consider the National Westminster

form of charge, containing a first

fixed charge on book and other debts,

and providing:-

“With reference to the book debts and
other debts hereby specifically charged
the Company shall pay into the Company's
account with the Bank all moneys which it
may receive in respect of such debts and
shall not without the prior consent of the
Bank sell factor discount or otherwise
charge or assign the same in favour of any
other person or purport to do so and the
Company shall if called upon to do so by
the Bank from time to time execute legal
assignments of such book debts and other
debts to the Bank.”

This form of words follows that which was
held by Slade J in Siebe Gorman to create
a fixed charge. The question which the
Vice-Chancellor was required to resolve
was whether Lord Millett in Agnew v
Commrs of Inland Revenue [2001] 2 AC
710 had impliedly disapproved of that
decision, and, if so, whether the accepted
view that the Siebe Gorman wording was
effective to create a fixed charge should
be reversed. As this would involve

departure from a decision of a judge of
co-ordinate jurisdiction, it was necessary
that the Vice-Chancellor be convinced
that Slade J’s decision was wrong (for
otherwise undesirable uncertainty would
result, until another case could be brought
before the Court of Appeal).

The Vice-Chancellor was convinced that
Siebe Gorman was wrongly decided.
Having set out the cases which had either
approved the decision, or applied it
without question, or distinguished it

(eg re Brightlife Ltd [1987] Ch 200), he
turned to Agnew. In his analysis of the
cases, Lord Millett had referred to the
importance of a block on any account into
which the chargor might pay the proceeds
of book debts, as depriving the chargor of
control of those assets. In the Irish case of
re Keenan Bros Ltd [1986] BCLC 242,
express words had been added which
prevented the chargor from using the
proceeds of book debts which it had
collected and was obliged to pay into

a current account. That account was
expressly “blocked”. That feature was said
by Lord Millett to have been “assumed” in

the case of Siebe Gorman, and actually
present in Keenan Bros (see Agnew at
para 38). He concluded that the block
on the recipient account was the critical
factor, and that it would not be sufficient
to create a fixed charge to provide for a
block on the use of proceeds of charged
assets, if the account is not operated as a
blocked account in fact.

The Vice-Chancellor decided that the
decision in Siebe Gorman was clearly
wrong, because Slade J had decided that
the words of charge (“charges by way of
first fixed charge”) were not diminished
in effect by the permission given to the
chargor to deal with the proceeds of
book debts by paying them into a current
account with the chargee bank. The

dicta of Lord Millett in Agnew required
that there should be an additional and
express restriction on dealing with the
proceeds once paid in, so as to avoid
the complete withdrawal of the assets
from the control of the chargee. In the
absence of such restriction in the
National Westminster charge, its security
was a floating charge.



Floating charges on book debts Siebe Gorman revisited coninved

The leading judgment in the Court of
Appeal was given by Lord Phillips of
Worth Matravers MR (with whom Jonathan
Parker and Jacob LJJ agreed). After
analysing Agnew and re New Bullas
Trading Ltd [1994] 1 BCLC 485, he
pointed out that New Bullas, a decision of
the Court of Appeal, was binding on both
the Vice-Chancellor at first instance and
on the Court of Appeal. Disapproval by
the Privy Council is not one of the
grounds on which a later court can depart
from a decision of the Court of Appeal
(see Young v Bristol Aeroplane Co [1944]
KB 708; Davis v Johnson [1979] AC 264).
But New Bullas is manifestly inadequate
ground for deciding the issue in Spectrum,
as its reversal by the House of Lords can
be easily foreseen. Lord Phillips went

on to consider what it was in the Siebe
Gorman facts which constituted the

relevant restriction on the use of the
charged assets by the chargor. He found
this in the statement by Slade J that, once
paid into a current account with the bank,
the proceeds of charged book debts
would be subject to a lien in favour of the
banker. Lord Phillips elaborates on this,
pointing out that the mere fact that the
chargor company has a current account in
credit does not mean that it is at liberty to
draw on the account, and that the funds
paid into the account, even if it is in
credit, become the property of the bank,
which then owes a debt to the customer.
If the bank is owed money by the
customer on other accounts, the credit
can normally be used by the bank by

way of set off. Conversely, of course, an
overdraft involves an advance by the bank
to the customer. If the customer pays in
the proceeds of a book debt, the debt due

to the bank is thereby, and pro tanto,
repaid. The fact that the bank would be
prepared to allow a further loan to the
customer by way of drawing on an
account, whether in credit or overdrawn,
does not lead to the conclusion that the
asset just paid in (and paid beneficially to
the bank) was subject to anything other
than a fixed charge.

For those reasons, it was enough, in the
judgment of the Court of Appeal, to
constitute a fixed charge, that the chargor
was unable to dispose of book debts,

or to deal with the proceeds of book debts
otherwise than by paying them into an
account with the bank. Accordingly,
Slade J had been entitled to decide Siebe
Gorman as he did, and the debenture in
Spectrum created a fixed charge.

The final question posed by the Court of
Appeal was whether Siebe Gorman should

be followed even if based on apparently
erroneous reasoning. The answer was that
a decision on which banks, debtors and
guarantors must have relied for some

25 years could be said to have conferred
on a debenture in Siebe Gorman form by
custom and usage the meaning which
Slade J gave it. s

Richard de Lacy QC

UNMARRIED COHABITEES — DIVIDING THEIR HOME ON SEPARATION

As many more couples cohabit, either
before or instead of marriage, and as
same-sex partnerships become more
commonplace, the question of how to
divide their (increasingly valuable) home
on the breakdown of their relationship
becomes ever more important.

The answer has traditionally been found in
trust law, specifically in constructive and
resulting trusts. These trust principles were
recently considered by the Court of Appeal

in Oxley v Hiscock [2004] EWCA Civ 546,
in a judgement of Chadwick LJ delivered on
6 May 2004. This was a case where a man
(H) and woman (0) had both contributed
substantial, though unequal, sums towards
the purchase price of a house, which had
however been registered in the sole name
of H, subject to a small mortgage. There
was no evidence of any discussion between
the parties at the time of purchase as to the
amount of the share that each was to have.

At first instance the judge inferred from the
fact that both had contributed to the
purchase price, a common intention that
each should have a beneficial share in the
house. The judge then considered the
parties’ subsequent course of dealings, in
an attempt to discern what they had
intended that beneficial share to be, and
concluded that they had intended it should
be equal. H appealed.

In allowing his appeal and reducing 0’s
share to 40%, Chadwick LJ reviewed the
recent authorities and summarised the
relevant propositions as follows. Where (a)
a property is bought as a home for a couple
who, although unmarried, intend to live as
man and wife; (b) each of them makes
some financial contribution to the purchase;
(c) the property is purchased in the sole
name of one and (d) there is no express
declaration of trust, then the first question
is: Is there evidence from which to infer a

common intention, communicated by each
to the other, that each shall have a
beneficial share in the property? An
affirmative answer may result from evidence
that there was some discussion between the
parties at the time of the purchase. It may
also be inferred (in the absence of any
discussion) from the fact that each made a
financial contribution to the purchase price.
If the answer is affirmative, then the party
who does not become the legal owner

will be held to have acted to his detriment
in making a financial contribution to the
purchase in reliance on the common
intention. Then the second question

arises: What is the extent of the parties’
respective beneficial interests in the
property? In many cases, the answer will be
provided by what they said and did at the
time of the acquisition. However, where
there is no such evidence or no such
discussion, “the answer is that each is



entitled to that share which the court
considers fair having regard to the whole
course of dealing between them in relation
to the property”, that “includes the
arrangements which they make from time
to time in order to meet the outgoings (for
example, mortgage contributions, council
tax and utilities, repairs, insurance and
housekeeping) which have to be met if they
are to live at the property as their home.”
Although Chadwick LJ recognised that this
final step had been rejected by the Court of
Appeal in Springette v Defoe [1992] 2 FLR
388 in favour of a traditional property-based
approach, he said that time had come

to accept that there is no difference in
outcome in these cases, whether the

true analysis lies in constructive trust or,

as he preferred, in proprietary estoppel.
The constructive trust approach, adopted by
the trial judge following observations of
Waite LJ in Midland Bank v Cooke [1995]
2 FLR 915, required that the beneficial

interest be established at the time of the
purchase. Hence, the judge, having found
that there was then no discussion of their
shares but inferring that there was then a
common intention to share ownership, was
forced into the artificial exercise of inferring
what the parties would then have agreed
from an investigation of their future
dealings and conduct. Chadwick LJ
criticised this approach and preferred to
apply principles of proprietary estoppel by
asking, “what would be a fair share for each
party having regard to the whole course of
dealing between them in relation to the
property?” Under this new approach, if it
were the common intention of the parties
at the time of acquisition that each should
have some beneficial interest in the
property, then, in the absence of evidence
that they then gave any thought to the
amount of their respective shares, it could
be inferred that they intended that this
question would be answered later on the

basis of what was then seen to be fair.
Determining one’s interest in a trust
retrospectively is anathema to trust law

but squarely within the principles of
proprietary estoppel.

Although proprietary estoppel principles
need not produce a different result from
constructive trust principles, the Court of
Appeal reached a different conclusion
because of other errors made by the judge.
Chadwick LJ relied on the judge’s finding
that there was “a classic pooling of
resources" and a sharing of the outgoings
referable to ownership and cohabitation and
held that it would therefore be fair to treat
the parties as having made approximately
equal contributions to the mortgage, even
though only H had had the mortgage
liability. Taking into account O’s direct
contribution to the purchase price and
treating O as having paid one half of the
mortgage, the Court of Appeal held that her
total share of the property came to 40%.

FAMILY PROVISION FOR ADULT CHILDREN

Claims by adult children under Section
1(1)(c) of the Inheritance (Provision for
Family and Dependants) Act 1975, when
based on necessitous circumstances, have
failed historically in the absence of a “moral
obligation” or other special circumstances.
This approach reflected the reasoning
adumbrated by Oliver J in Re Coventry
1984 Ch 461 (later upheld on appeal),
namely that the purpose of the Act was
limited to the provision of reasonable
maintenance rather than to provide legacies
or rewards for meritorious conduct. Subject
to the Court’s powers under the Act and to
fiscal demands, freedom to dispose of
one’s property as one pleased either by
will or by the laws of intestate succession
prevailed. The first question therefore in
each case was not whether the Claimant
was in need of maintenance but whether in
all the circumstances looked at objectively
it was unreasonable that the disposition of

the Estate made no (or no sufficient)
provision for him. Or as Browne—Wilkinson
Jiin Re Dennis 1981 2 All E.R. 140

put it “Why should anyone else make
provision for you if you are capable of
maintaining yourself?”

[fand only if the Claimant gets over this
first hurdle, would the Court as a matter of
discretion then again consider the factors
listed in Section 3(1) in deciding what
would amount to reasonable maintenance.
In more recent Court of Appeal decisions,
however, including Espinosa v Burke 1999
1 FLR 747, the Court has decided that the
word “moral” was not intended as a gloss
on the section. A moral obligation was not
therefore a threshold requirement even
though an adult child with a job or capable
of obtaining a job would have to identify
some very weighty factor to establish that
there had been a failure to make reasonable
financial provision. Is the Court perhaps

moving towards a purely discretionary
regime balancing the various statutory
criteria as is done in ancillary relief
proceedings on divorce under Section
25(2) Matrimonial Causes Act 1973?

To date there is no reported case of a
successful claim by an adult child without a
moral claim or other special circumstance.
Judgment, however, is due shortly in a
case in the Chancery Division, involving an
adult son, aged 58 with a joint income with
his wife of £47,500 and with a 4 bedroom
house worth £500,000 and a mortgage of
£120,000 claiming against his deceased’
mothers estate worth £850,000 on the
basis that he will be inadequately provided
for on retirement and also because he has
himself to maintain his own child aged 31
whose part time earning capacity due to
mental disability precludes purchase by
her of her own home. Bearing in mind that
the Act itself makes no provision for

Addendum: In order to assist solicitors
who are instructed on a purchase for an
unmarried couple (of any gender) to
ascertain who will own the property and
what should happen to it on death or if the
relationship should end, | have drafted a
form of Questionnaire. This Questionnaire,
which also contains Explanatory Notes, may
be downloaded and copied free of charge
by recipients of this Newsletter. Simply
log on to the Chambers’ Website at
www.3sh.law.co.uk then click on
‘news’ and then ‘publications’. s

Alan Tunkel

grandchildren unless they are de facto
dependant on the deceased immediately
before the date of death (under section
1(1)(e)), a decision in favour of the
Claimant might suggest an interpretation
by the Court which significantly extends
the circumstances in which adult children
are able to claim successfully against
parents who choose to leave them little
or nothing. s

James Gibbons



PENSIONS BILL CLAUSE 35: ANOTHER PERSPECTIVE

Seldom have new statutory provisions
aroused such a mixture of outrage and
consternation as clauses 35 and 39 of the
Pensions Bill, which (at the time of going
to press) is now in the House of Lords.
Clause 35 confers draconian powers on
the pensions Regulator to impose liability
to the scheme on associates of the
employer and connected persons who,

in the Regulator’s opinion, have had any
hand in arrangements, the main or sole
purpose of which is was to prevent the
recovery of the statutory debt on the
employer. That debt arises, in specified
events, under s.75 Pensions Act 1995
when a final-salary scheme is in deficit.
Clause 39 deals with the circumstance
where a group has had better advice or
rather more forethought by confining its
employees to a separate service company
with no appreciable assets, so that trustees
look in vain to the employer for recovery
of the s.75 debt. In those circumstances,
the Regulator will have power to require
‘financial support’ from inter alios other
companies in the group.

It is plain that some of the convoluted
corporate restructuring undertaken to avoid
employer liability to the pension scheme -
mainly the so-called ‘hive-up’ operations
— positively invited legislative intervention.
Moreover, the number of high-profile
scheme failures, leaving long-serving
members with a pittance for a pension,
created irresistible political pressure for

swift action. There is also a perceived need
to avoid excessive calls on the new Pension
Protection Fund, which would be unlikely
to get off the ground if trustees of failing
schemes have no other source of funds to
meet prospective winding up liabilities.
Clause 35 has, however, come in for much
well-merited criticism. First, particularly
where the Bill provides no advance
clearance procedure (comparable, say,

to 5.707 Taxes Act 1988), the clause

will create uncertainties and constitute

a serious obstacle to normal financial
transactions. Secondly, since its
provisions — expropriatory in their effect —
are retrospective to 11 June 2004, it rides
roughshod over normal constitutional

principle and runs counter to HRA rights to
property, albeit that this is not the first time
that the DWP has adopted a somewhat
cavalier attitude to retrospectivity, as
discussed in the recent 3SB Pensions
Seminar regarding the MFR Amendment
Regs 2002 (SI 2002/380) and Winding
Up, etc, Amendment Regs 2004 (SI
2004/403). But, despite its defects,

some provisions on the lines of clause 35
was called for, if ‘the pensions promise’,
as members quaintly regard it, is to be
protected against the cynical excesses

of hive-up operations and the like.

One might, however, question some of
these operations are not already vulnerable
under existing law. Frequently, though not

invariably, a hive-up or similar device
involves the exercise by employer and
trustees of powers under the scheme —
often the appointment of a new principal
employer in place of the original, and
release of the latter from all future scheme
liability. It is not to be forgotten that
scheme powers, whether vested in
trustees or employer, are to be exercised
solely for the purposes of the scheme and
not some ulterior purpose: Re Courage
Pension Schemes [1987] 1 WLR 495;
Hillsdown Holdings v Pensions
Ombudsman [1996] PLR 427. Nor that
the employer owes an implied duty of trust
and confidence to the members: /mperial
Group Pension Trust v Imperial Tobacco
[1991] 1 WLR 589. Scheme powers could
not validly be exercised in furtherance of a
transaction of which (as clause 35 puts it)
‘the sole or main purpose’ is the avoidance
of a prospective statutory debt. s

Geoffrey Topham
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