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NEW YORK LAUNCH
On 6th March 2003, Chambers entertained about 75 U.S. attorneys and clients at
our launch party at the Morgan Library in New York City. Apart from the 6 inches 
of snow that fell that day in the City, the reception was a great success.

The opening of our New York office last Autumn at 152 Madison Avenue reinforced
our commitment to advising and working with U.S. clients, both in U.K. and
Caribbean litigation.  We will be making use of our New York office in order to
provide a better service to those with whom we already work in the U.S. It will be 
a base for members of Chambers when, as happens frequently, they are in the
U.S.A. on business.

The kinds of cases which often have a U.S. connection are insurance and reinsurance
disputes, cross border insolvencies with Chapter 11 proceedings in the U.S. and winding 
up proceedings in the UK, professional negligence cases against international firms of
accountants and lawyers, and anti-trust cases.

Teresa Rosen Peacocke now spends part of her time based in the New York office.

Geoffrey Vos QC

THE RULE IN HASTINGS-BASS: VOID OR VOIDABLE?
The court has no jurisdiction to interfere

with the exercise by trustees of their

discretionary powers: Gisborne v

Gisborne. This principle of non-

intervention presupposes, however, that

there has been a valid exercise of the

powers. The so-called ÒRule in Hastings-

BassÓ applies in cases where the 

trustees have either taken into account

considerations which they should not

have taken into account, or have failed to

take into account considerations which

they ought to have taken into account. 

In those circumstances, the court does

have a measure of control over the

trustees’ decisions, but the limits 

of the Rule have been the subject 

of considerable debate.

A series of recent decisions have shown

the Rule in Hastings-Bass to be wider and

more flexible than the earlier formulations

might have suggested. In Green v Cobham,

the trustees had exercised a power 

of appointment without giving any

consideration at all to the capital tax

consequences of their actions. Jonathan

Parker J held that this was sufficient to

bring the Rule into operation. Then, in

Abacus v NSPCC, the Rule was applied in

a case where the trustees, having applied

their minds to the tax consequences 

of executing a deed, had failed to get 

the timetable right, with the effect that 

the intended tax-planning advantages

were lost.

The latest case, Re BarrÕs Settlement

Trusts, takes the Rule a stage further. 

The case involved a family settlement in

the Isle of Man. The Settlor, who was 

one of the potential beneficiaries, wanted

the trustees to exercise their power of

appointment to set aside a proportion of

the fund into a separate settlement from

which he and any spouse of his would be

excluded. The trustees decided to give

effect to his wishes, but a misunderstanding

arose as to the amount of the intended

appointment: instead of appointing 

40 percent of the original fund (as the

Settlor wished) the trustees appointed 

60 percent.

The appointment was made in 1992. 

Ten years later, following the decisions in

Cobham and Abacus, the trustees applied

to the court for directions as to whether

the appointment had been valid. There

were three main issues: (1) Was the

discrepancy between 60 percent and 40

percent sufficiently fundamental to justify

the application of Hastings-Bass? (2) Was

it sufficient to show that a mistake had

been made, or was it necessary to show

that the error had arisen because of some

breach by the trustees of their fiduciary

duty? (3) If the Rule did apply, would 

it have the effect of rendering the

appointment void, or merely voidable?

Lightman J decided that the mistake as 

to the percentage was enough to bring 

the Rule into operation. All that had to be

shown was that the mistake was such that,

had the trustees known of the Settlor’s 

true wishes, they would have acted

differently. On the second issue, he held

that it was necessary to show that the

trustees were in breach of their fiduciary

duties; but on the facts of the case before

him, the failure of communications

between the Settlor and the trustees 

was attributable to the trustees’ agent, 

nd they were therefore fixed with

responsibility for his mistake. The most

controversial part of the decision,

however, was the judge’s decision that the

application of the Rule in Hastings-Bass

rendered the appointment voidable 

rather than void. This brings the Rule 

into line with the equitable jurisdiction 

to order rescission in cases of mistake,

although it is not immediately clear 

how this can be reconciled with the 

Rule’s historical origins. The question

whether the appointment should in 

fact be set aside was adjourned to a

further hearing. s

Gilead Cooper



CHALLENGING EXPERT DETERMINATIONS
There is nothing very new about experts.

They have been a feature of English

commercial and legal practice for

centuries. There are two main ways in

which experts are used when disputes

arise. The most common is as expert

witnesses who are instructed to give 

their expert opinion to assist one party 

in resolving a dispute in its favour. 

The Woolf Reforms moved the focus 

from expert witnesses to the instruction 

of a single joint expert, wherever possible.

Despite being instructed by the parties

jointly, the report of a single joint expert 

is not strictly speaking binding on the

parties who may persuade the court 

to give permission to allow other 

expert evidence to be adduced and to

cross-examine the single joint expert.

While his or her evidence may have 

a decisive influence on the outcome of 

a dispute, it is ultimately the tribunal 

or arbitrator who makes the decision as

part of his judgment or award. 

Where, however, an expert is appointed 

to determine an issue within a dispute 

or the entire dispute itself, the parties

must take care to ensure that it really is

his determination they want, not simply his

opinion. Expert determination is commonly

found in a range of commercial contracts

from rent reviews to construction disputes

to pension scheme transfers via computer

disputes and oilfield exploration. It is

simple, informal and contract-based. 

As contracts, the nature and finality of the

expert determination will be decided by

construction of the relevant clause. If the

clause is unclear as to what the expert 

is to do or whether his decision is to be

binding, the court will apply the general

canons of construction to the clause in

question and the contract as a whole. 

It is important, therefore, for the parties

(and their legal advisers) to ensure that

they have covered the following essential

elements in their submissions: (1) the

issue to be determined; (2) the expert’s

qualifications; (3) the duty to act as an

expert and not an arbitrator; (4) how the

expert is to be appointed; (5) whether 

the decision will be final and binding; 

(6) the due date for payment of any award

determined; (7) that the expert has power

to award interest on an award; and (8) how

the expert is to be paid. As with any

contract, where it is silent on an essential

element, the court may seek to imply

terms but it will not rewrite the agreement.

A perennial question is whether the expert

determination guarantees a decision

which will be final and binding and, 

if not, on what grounds a challenge can 

be mounted.

The difficulty of successfully challenging

the determination of an expert rarely

reaches the attention of the courts.

Unlike arbitration which is subject to and

enhanced by the Arbitration Act 1996,

there are no strict controls over the power

and conduct of independent experts. 

It is all a matter of the construction of the

contract between the parties. Thus, if an

expert’s determination is binding (whether

expressly in the contract or as a matter of

construction), it may only be challenged

on the basis of fraud, partiality or mistake.  

“Fraud unravels everything” (Campbell v

Edwards [1976] 1 WLR 403 at 407).

Most of the cases concerning fraud or

collusion are construction certification

cases. The leading case is Hickman v

Roberts [1913] AC 229 where it was 

held that the building-owner could not

rely on the absence of a certificate where

the architect had allowed himself to 

be influenced by the building-owner 

in a manner which was inconsistent 

with his position as a certifier.  

The test for partiality generally requires

actual bias or real danger of injustice

resulting from the alleged bias and 

not just conflicts of interest or apparent

lack of independence: ÒÉwhen the court

is considering a decision reached by an

expert valuer who is not an arbitrator

performing a quasi-judicial function, 

it is actual partiality, rather than the

appearance of partiality which is the

crucial testÓ (Macro v Thompson (No. 3)

[1997] 2 BCLC 36 at 65G).

A distinction must be drawn between

being independent on the one hand, and

reaching an independent decision on the

other hand. The fact that the proposed

expert has a conflict of interest does not

usually provide grounds for objection nor

grounds for challenge if the expert is in

fact appointed. A decision may, however,

be invalid if the expert had a conflict of

interest which was unknown to one of 

the parties at the time of appointment. 

There is no requirement that the rules 

of natural justice must be followed

(Hounslow LBC v Twickenham Garden

Developments Ltd [1971] Ch. 233 at 269)

and there is no objective standard of

fairness which must be complied with 

in all expert determinations. In each 

case the terms of the contract must be

considered in order to decide whether the

decision is in accordance with its terms.

The problem with alleging mistake is that

it has to be a fundamental one which

constitutes a sufficiently serious breach of

contract. Anything less will not make the

grade. So long as the expert considered

the right question, the decision will stand

and unfairness will not render it invalid.

In Jones v Sherwood [1992] 1 WLR 277,

there was a sale and purchase agreement

with part consideration deferred because

it depended on the amount by which the

acquired company’s sales exceeded a

certain figure. The agreement provided for

a third party accountant to be appointed in

the event of disagreement between the

vendor’s and purchasers’ accountants.

The Court of Appeal held: “On principle,

the first step must be to see what the

parties have agreed to remit… as a matter

of contract. The next step must be to see

what the nature of the mistake was, if there

is evidence to show that. If the mistake

made was that the expert departed from

his instructions in a material respect…

either party would be able to say that 

the certificate was not binding because

the expert had not done what he was

appointed to do” (per Dillon LJ at 287).  

In Nikko v MEPC [1991] 2 EGLR 103,

Knox J said that an expert’s decision

cannot be challenged unless it could be

shown that the expert had exceeded the

remit assigned by the parties. If the expert

had answered the right question in the

wrong way, it would be binding. If he

answered the wrong question, his

determination would be a nullity.

In Invensys plc v Automotive Sealing

Systems Ltd [2002] 1 All ER (Comm)

222, Thomas J said, Ò..it is not enough



that the expert has made a mistake, there

must be a manifest or plain and obvious

error. The meaning of the word ÔmanifestÕ

must not be understated. It is not possible

to attack a determination purely because

another view could properly be taken.

There must be an obvious error in 

the determinationÓ.

This long line of authorities was more

recently considered in the unreported

decision of Inmarsat Ventures plc v 

APR Ltd, May, 5, 2002 (QBD) (see

NewLawOnline 2020610202). Tomlinson

J found that an agreement between parties

to submit their dispute to an expert for

determination was Ònot simply a bargain

which the law permits parties to make 

but is one which the law positively

encourages them to make. It is a bargain

whichÉ[leaves] no scope for the court 

to determine anything other than the

question after the event whether the expert

has himself answered the right question.

Further than that, and short, of course, of

fraud or collusion, there is no scope for

the court to entertain a challenge to the

expertÕs determination premised on a

submission that he has proceeded upon

an erroneous approach to the construction

of the contractÓ.

Given the difficulties in mounting a

challenge to an expert determination,

never mind the prospects of successfully

arguing it if the evidence gets the

argument off the ground in the first place,

it is vital that the parties are in prior

agreement as to precisely what they

expect the expert to do, the nature and

scope of his appointment as expert, and

whether or not his decision is to be final

and binding. When one of the parties 

in Invensyswas unhappy with the

determination, it sought clarification from

the expert. The Court was prepared to 

take this reasoning into account even

when the expert was not obliged to

provide it. This is a valuable lesson 

to remember when faced with an

unfavourable expert determination. Every

attempt should be made to obtain the

expert’s reasons because the court can

have regard to these, together with the

parties’ own submissions to the expert

and the documents referred to, when

deciding whether the determination

stands. If the determination does not

include reasons and does not show how

the expert dealt with a potentially crucial

point, it may be impossible to challenge

his decision.

However, the primary lesson remains:

always ensure the parties know exactly

what they expect the expert to do and set

out his remit as comprehensively as

possible in their submissions to him. s

One of the perennial practical problems

with which many trustees are faced from

time to time is the question of to what

extent beneficiaries are entitled to inspect

documents connected to the trust. On

27th March 2003 the Privy Council gave

its decision in Schmidt v Rosewood Trust

Limited, on appeal from the Isle of Man.

Although decisions of the Privy Council

are persuasive rather than binding

authority this can be taken as settling 

the principles applicable, albeit in 

a manner which may lead to more

litigation rather than less.

Schmidtconcerned two drafted

settlements in a wide off-shore format, 

i.e. in a form intended to confuse the

issue as to who were intended to be the

principal beneficiaries. The appellant was

the son and administrator of the original

settlor (now deceased), the settlor also

being a beneficiary under the two

settlements and the appellant arguably

also being a beneficiary or potential

beneficiary. The appellant was seeking

disclosure in relation to the trust accounts

and information about the trust assets by

virtue of the discretionary interests and

expectations of both himself and his

father. The respondent trustees’ case was

that the appellant was not a beneficiary

and his father was never more than 

“a mere object of a power who as such 

had no entitlement to trust documents 

or information”.

The Board considered OÕRourke v

Darbishire [1920] AC 581, which has

been the principal authority for the

proposition that a proprietary right was

both necessary and sufficient to give a

right of inspection. That proposition has

given rise to many difficulties: including

to what documents does the right extend

(given in particular the conflict between

the existence of such a right and the right

of trustees to keep the reasons for the

exercise of their discretions confidential)

and how therefore can discretionary

beneficiaries investigate the

administration of the trust?  

The Board held that OÕRourkewas not 

“a reasoned or binding decision that a

beneficiary’s right or claim to disclosure

of trust documents must always have a

proprietary basis of a transmissible

interest in trust property” [para. 50]. 

Nor was the existence of such a

“proprietary right” sufficient of itself 

to entitle a beneficiary to inspection.

Instead “the more principled and correct

approach is to regard the right to seek

disclosure of documents as one aspect 

of the court’s inherent jurisdiction to

supervise, and if necessary to intervene

in, the administration of trusts. The right

to seek the court’s intervention does 

TRUST DOCUMENTS: TO DISCLOSE OR NOT TO DISCLOSE?

Kerry Bornman




